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RESUMO

ROSA, G. R. G. Um, nenhum, cem mil: significados democraticos do poder constituinte. (Tese de
Doutorado). Faculdade de Filosofia, Letras, e Ciéncias Humanas. Universidade de S&o Paulo, Sdo
Paulo.

A ideia de que o poder constituinte pertence ao povo estrutura a forma como pensamos a
democracia. Mas, ainda que poder constituinte e democracia parecam conectados para assegurar a
legitimidade do governo democratico, a histdria dos dois conceitos ndo esteve sempre em sintonia.
Esta tese endereca este problema demonstrando, em primeiro lugar, que o poder constituinte do
povo apareceu no vocabulério politico dos modernos muito antes de a democracia se tornar o
modelo preferido do Estado constitucional. Ao demonstrar que poder constituinte se define a partir
de seu contraponto, o poder constituido, o trabalho enfatiza que hd uma enorme diferenca entre a
autoridade do povo para instituir uma comunidade politica e as possibilidades de exercé-lo dentro
da ordem constituida. Tratando desta discussdo nos termos da teoria politica contemporanea, esta
pesquisa também destaca que existem duas possibilidades em relacdo a definicdo de poder
constituinte: ou ele incorpora a ideia de soberania como parte de seu significado, ou rejeita esta
Gltima por seu efeito unificador. Apresentadas, de maneira geral, a partir das teorias de Carl Schmitt
e Hannah Arendt, tais posi¢Oes reaparecem nos trabalhos de tedricos politicos contemporaneos
como Antonio Negri, Andrew Arato e Andreas Kalyvas. Uma visdo comparada das suas
concepcoes de poder constituinte enfatiza, em cada caso, uma demanda especifica por participacédo

politica que adequada para um processo constituinte democratico.

Palavras-Chave:

Poder Constituinte, Soberania Popular, Democracia, Povo, Histdria dos Conceitos



ABSTRACT

ROSA, G. R. G. One, no one, one hundred thousand: democratic meanings of constituent power.
(Tese de Doutorado). Faculdade de Filosofia, Letras, e Ciéncias Humanas. Universidade de Sao
Paulo, Sao Paulo.

The idea that constituent power belongs to the people structures the way we think about democracy.
But even though constituent power and democracy seem to be necessarily connected for democratic
ruling to be legitimate, this was not always the case in history. This dissertation addresses this
problem by demonstrating, first, that popular constituent power emerged in our political vocabulary
long before democracy came to be the preferred form of the constitutional state. By demonstrating
that constituent power is defined in contrast with its constituted counterpart, it stresses that there is
also a great difference between the people’s authority to institute a political community and its
possibilities to exercise political power within the constituted order. Taking up this discussion
under the light of contemporary democratic theory, this research also stresses there are two main
possibilities to within the definition of popular constituent power: it either incorporates sovereignty
as part of its meaning, or it rejects it altogether for its unifying effects. Generally represented by
Carl Schmitt’s and Hannah Arendt’s theories, these positions also appear in the works of political
theorists such as Antonio Negri, Andrew Arato and Andreas Kalyvas. An overview of their
conceptions of constituent power then highlights, in each case, their specific demand for political

participation leading to democratic constitutional processes.

Keywords:

Constituent Power, Popular Sovereignty, People, Democracy, Conceptual History
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INTRODUCTION

The central aim of this project revolves around the meaning of popular constituent power
and the grounds for its democratic valence to our days. From a loosely historical approach, I suggest
that although perfectly reasonable and more than often desirable, the association between the
people’s constituent power and democratic ruling, or a democratic constitution, is always
contingent to the political stakes and the definitions of each sovereignty, constituent power, and
democracy. Part | is thus dedicated to the concept of popular sovereignty in two different moments:
the 18 and 19" century’s revolutions and the 20" century’s extremes, amidst two World Wars?.
While depicting some of the disputes and intentions behind the authors’ struggles to address
popular power in (re) foundational contexts, my primary goal is to stress the distinctions they have
traced between constituent and constituted power, that is, between being the sovereign and the
ruler. In this sense, Part | is also an invitation to look towards the past and explore some of the
reasons why the people were granted popular sovereignty in the first place, to then figure what

justified the obliteration of the constituent aspect of popular 20" century’s democratic thinking.

In chapter 1, a brief recollection of early modern and modern thinking demonstrates how
the connection between popular power and democracy was not very tight, particularly once
democracy was chiefly understood as a political regime requiring direct popular participation in
political decision-making. In fact, it was by insisting in the distinction between the people’s
constituent and constituted power that sovereignty became popular in the aftermath of European
absolutism. Early modern conceptions of popular sovereignty, whether coming from a democratic
tradition or not, stress exactly the people’s foundational role. Bodin’s commanding and Marsilius
of Padua’s creative popular sovereign might not be equally democratic in terms of their political
power — the first, absolute and arbitrary, the second, a collective legislator — but they stand in the
same place as the instituting authority. This contrast between the popular constituent power and its
constituted counterpart became central to the political thinking and action of the American and
French Revolutions. Actually, the twofold character of popular power was so named, to a good

extent, after Sieyes drew his own distinction between the nation’s will and the work of elected

! These are Eric Hobsbawm’s characterizations of Western political history, thematizing his 1962 book The Age of
Revolution: 1789-1848 and a following one published in 1994, The Age of Extremes: 1914-1991.
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representatives. But also, in the theories of Rousseau and Madison, the general will and the
collective “we the people” take up and orient the constituent work, while governing tasks are left
to the people’s representatives. Granted their significant divergence about the limits of power
delegation, neither of these revolutionary authors are democrats but in retrospect. Nevertheless,
these accounts of popular power bring up representation as a central theme of political reflection
and practice, suggesting we think about whether it enables the existence of popular constituent

power or completely dissolves in a practice of normal politics.

Chapter 2 picks up exactly from the problem of representation in modern democracies,
considering how the people’s constituent power was obliterated in view of a discussion about the
exercise of political power within the state. In a word, sovereignty became unpopular as postwar
theorists were less interested about the foundational aspect of popular power, looking instead for
means to restabilize democratic governments amidst totalitarian threats. Instrumental approaches
to democracy, such as Schumpeter and Dahl’s, discuss popular power in a close connection with
the electoral process — essentially defined as a method to select leaders by the first, and chiefly
orienting demands for accountability and the representation of private interests according to the
latter. In both cases, nevertheless, the people’s political activity is part of ordinary politics.
Participatory democracy challenges many of the assumptions underlying these competition-based
theories, reconciling representative government with local direct decision-making by the citizens.
In this sense it expands the sites for collective eye-to-eye self-determination, but like any large-
scale political transformation, constitutional change is a bottom-up process mostly channeled by
already existing political institutions. It was only around the last decade of the 20" century that a
discussion about constituent power reemerges, prompted by perspectives of deliberative
democracy and Habermas’s understanding of “popular sovereignty as a procedure”. From this
perspective, the reconstruction of legal norms and institutions can derive from a form of

communicative power originated in the periphery of the political system.

Overall, Part | of this dissertation illuminates the constituent aspect of popular power also
in terms of popular sovereignty, resorting to historically situated debates to discuss different
propositions about the people’s ability and chances to institute and rule. While in chapter 1 deflate
automatic expectations about the democratic content of these concepts as they gain traction in the

context of the American and French Revolutions, chapter 2 considers how democratic theorists of
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the 20" century evaded the problem of popular foundations by focusing on the constituted people’s
task of governing. Part |1, then, analyzes different attempts to define constituent power in view of
constitutional representative democracies. In chapter 3, the works of Carl Schmitt and Hannah
Arendt are presented as distinctive of two specific interpretations of constituent power that either
conflate it with popular sovereignty or reject the latter altogether. In the first possible interpretation,
Carl Schmitt suggests the sovereign is the constituent subject, who appears in moments of
exception to decide on the form and existence of the political body. Arendt, on the other hand,
argues that constituent power must entail the direct participation of the people in every new
beginning, and so it cannot resemble sovereignty in any shape or form. For her, power and authority
can never be combined on the same political subject, for the sake of protecting political freedom.
Drawing this distinction between Schmitt’s sovereign constituent power and Arendt’s spontaneous
and decentralized version, we can move on to understand how they were reinterpreted in

contemporary political theory.

In chapter 4, finally, | present the definitions of constituent power elaborated by Antonio
Negri, Andrew Arato and Andreas Kalyvas, as they depict different engagements with the idea of
popular sovereignty. Negri and Arato advocate for a concept of constituent power that does away
with popular sovereignty, especially rejecting its unifying feature — and thus criticizing Schmitt’s
definition. But they do so for very different reasons, and while Negri sees constituent power as an
“absolute process”, a permanent and unbounded strength located on the multitude and resisting
institutionalization, Arato is above all concerned with the authoritarian and populist effects of on
actual practices of constitution-making. His idea of a post-sovereign constituent power, then,
derives its legitimacy from an institutionally driven and participatory process of constitution-
making. Kalyvas, at last, understands constituent power redefining popular sovereignty in
democratic terms. Inspired by Arendt, he sees it as resisting beyond the new beginnings as the
politics of the extraordinary, a form of political unmediated and extralegal political action that
works along the constituted order until it gathers enough strength to completely change it. Taken
together, these three perspectives on constituent power also reveal the ambiguities about the

meaning of popular sovereignty to our democracies.

Methodological Considerations
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In a book named “One, no one, one hundred thousand”, Vitangelo Moscarda alerts his
readers that “the same thing is not the same to all, and even for any one of us it may constantly
change — indeed it does constantly change’?. Vitangelo, the book’s main character, is a man who
suddenly realizes he is a stranger to himself, and more: he is something different to each person in
his life. The title of this repeats Pirandello’s epithet for Vitangelo’s journey. My goal is to understand
how popular constituent power can be one, no one, and one hundred thousand, all at the same time.
How is it possible that the same word meant so many different things? Under which circumstances
these meanings would change, and why? So, while choosing to investigate the interwinding of
popular sovereignty and constituent power, | hold two basic assumptions illustrated by Vitangelo’s
wisdom | have just quoted. | assume political concepts do not have a stable meaning over time, and
I do not expect them to mean the same to every person — “they all insisted calling me Moscarda
still, although the word Moscarda held now a different meaning to each of them” . In less literary
and more theoretical terms, | see concepts as having a history of transformation over time, and as

being open to questioning as soon as they come up in the public space.

With that in mind, the first step towards an understanding of conceptual changes and
disputes over their meaning is to assume, in line with Quentin Skinner, that although ideas from
the past do not solve problems of the present, we can still learn from them (2002, p. 88-89). Hence,
instead of focusing on “perennial problems” or “universal truths” of political theory, it seems more
productive to my goal to take ideas and arguments as contingent to the (linguistic, social, political)
context in which they appear. Not to say that our questions and concerns are entirely different from
the ancient and the moderns, but it is important to realize we are not all part of the same
conversation. Creating space for the unfamiliarity of concepts from the past is, in this sense, an
effective way to denaturalize and destabilize our assumptions about their contemporary meanings
(Jasmin, 2005, p. 29). Skinner’s advice that “An understanding of the past can help us appreciate
how far the values embodied in our present way of life, and our present ways of thinking about
those values, reflect a series of choices made at different time between different possible worlds”
(2002, p. 6) is taken as a guide to move back and forth in history without losing sight of the
difference between past and present paradigms.

2 Pirandello, Luigi. Um, nenhum, cem mil. Cosac Naify, 2001 [1973]. Translated from Italian to Portuguese by
Mauricio Santana Dias. All translations to English here are mine and derive from the referred Brazilian edition.
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This is explicitly important in chapter 1, where the American and French Revolutions set
the stage for a discussion about the people’s constituent power, the idea of popular sovereignty,
and the limits of popular participation. Once | begin the dissertation with an attempt to demonstrate
the conflation of democracy and popular power is not obvious, inevitable, or even necessary, it
seems adequate to explore, within Rousseau, Madison, and Sieyes’s writings, what were the
meanings attached to the vocabulary referring to popular power. Through a concept-oriented
investigation, it will be also possible to identify some of the political stakes of the authors’
theoretical choices, considering their own historical time and specific challenges. In general terms
— and this is valid throughout the entire work — what matters the most is to get a clearer sense of
“what questions the use of the expression [concept] was thought to answer, and so what reasons
there were for continuing to employ it” (Skinner, 2002: 85)3. It happens, however, that when we
reach the 20" century, from chapter 2 onwards, it becomes a lot more difficult to distinguish past
and present questions about the people’s power to constitute a political community. It is also when
I need to complement Skinner’s sound advice about breaking the spell of presentism with

Rosanvallon’s framework to approach long-lasting challenges of modern democracies.

In this regard, Rosanvallon’s methodological suggestion of “rooting reflection on the
present in the comprehension of the ordeals of the past” (2006, p. 34) is remarkably useful. His
focus on studying “the political” within democratic societies offers interesting guidance through
the “tensions and uncertainties that underlay it” (Rosanvallon, 2006, p. 36), particularly as it
advances democracy as both historical and experimental — that is, as a regime and as collective and
creative form of living. Also, Rosanvallon’s insistence on “the political” as a fundamental field of

investigation for political theorists nicely draws the boundaries of this project within an

% In many chapters of an entire volume “Regarding Method” (Visions of Politics, 2002, vol. 1), Skinner identifies two
questions to be answered by the historian (or the political theorist, in our case): “what the text means” and “what its
author may have meant” (2002, p. 113). Despite being different, they are tied by a notion of “intention” in a way that
“Any text will normally include an intended meaning, and the recovery of that meaning certainly constitutes a
precondition of understanding what its author may have meant” (Skinner, 2002, p. 113). In other words, to understand
the meaning of an idea one needs to consider why someone said it. Again, to quote Skinner, “Any act of communication
will always constitute the taking up of some determinate position in relation to some pre-existing conversation or
argument” (Skinner, 2002: 106). However, to properly do it one has to also account for the conventions of a given time
and place, be it social, political, or linguistic: in one word, the context. | want to emphasize that, despite following
some of Skinner’s teachings and intuitions in analyzing conceptions and claims about popular sovereignty and
constituent power — especially those from Rousseau, Sieyes, and Madison, but not only theirs — | do not observe or
apply the specific steps of his methodology. As it will become clear, what | call conceptual history refers to a more
comprehensive understanding of political theorizing that is informed by historical conflicts and contingencies that
shape (and are shaped by) political concepts.
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investigation about the principles that lie in the foundation “the social”, as he puts it. Besides, his
approach brings the political context to the picture in a very productive way, considering this is a
reflection about popular sovereignty and constituent power: by focusing on representation and
arguing “the people do not exist except through approximate successive representations of itself”
(Rosanvallon, 2006, p. 37; original emphasis). Combined, the shift towards the past searching for
the history of our present concerns about democracy, the circumscribing of the object as part of
“the political”, and the constructive approach to definitions of the people will hopefully lead to
some clarity about the reasons why we still sense a “lack of fulfillment” associated with past and

present democratic experiences.

Regarding the choice of the authors and the selected historical moments, | should be already
evident that this is not a fully-fledged conceptual history. As acknowledged, doing so would require
a careful recollection of the many political actors in dialogue to construct a much more detailed
historical context. What | offer instead is a reconstruction of “focal points of argument shaped and
debated episodically across time” (Armitage, 2012, p. 499). Exploring the meaning of constituent
power as a “big idea” that survived to be disputed and transformed over time, it seems possible to
go beyond registering “reappearances” (or disappearances) of the popular power each time, but the
reformulation of its meaning in relation to both “earlier and later instances of such struggles”
(Armitage, 2012, p. 499). Particularly, | want to investigate a significant shift on the meaning
attributed to constituent power during the 18" and 19" centuries — as a concept related to the
popular foundation of political communities — to an idea that, in the 20" century, conveys different

degrees of the people’s political participation beyond ordinary politics®.

To properly address this conceptual change, | first discussed how sovereignty became
popular, that is, how the people came to be the founder of the modern political order. The works
of Rousseau, Madison and Sieyeés are additionally relevant as they established the language and the
vocabulary of most — if not all — debates about popular power from the American and French
revolutions to our days. Then, while demonstrating that postwar democratic theory portrays popular
sovereignty as a form of exercising popular power, | try to emphasize how its meaning has shifted

from the foundation to the possibilities of ruling within the democratic state. But constituent power

4 This point was made first by Rubinelli, who stressed that “far from having always been subsumed under given theories
of sovereignty, the language of constituent power played a distinctive role in articulating the principle of popular power
over time (2020, p. 27).
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was not completely forgotten outside democratic theory, and so Arendt’s and Schmitt’s theories
offer a good assessment of how the concept was redefined to in a context of postwar refoundation
of constitutional democracies, either in line with or rejecting sovereignty. Finally, 1 take these
paradigmatic understandings of constituent power as sovereignty or against it as crucial to better
grasp how contemporary political theorists have been trying to conceive constituent power both as

a foundational principle and as a guideline for political participation in extraordinary contexts.
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PART | - POPULAR SOVEREIGNTY

1. CHAPTER 1: HOW SOVEREIGNTY BECAME POPULAR

Popular sovereignty is a tricky idea. Treated in daily political conversations as almost a
synonym for democratic rule, the famous “we the people” has travelled across centuries, taking on
a great many meanings before arriving in our contemporary vocabulary. A trope establishing “the
people” as the founding figure of our contemporary democracies, as a doctrine it coincides with
“the conceptual advent of constituent power” (Kalyvas, 2018, p. 87). But how was it that
sovereignty became so popular, referring to collective acts of self-determination and the
reimagining of democracy “as the politics of popular foundings” (Kalyvas, 2008, p. 87)? And why
did sovereignty become so unpopular, deemed to be dangerous and implausible, although having
“survived in politics and political thinking for such a long time?” (Espejo, 2011, p. 3). In Part I,
each chapter of this dissertation begins by addressing these two questions. While exploring the
political history and theoretical entanglements between popular sovereignty, constituent power,
and democracy it will be useful to stress that, although similar, these are different concepts.
Notoriously, and often used either as equivalent or opposites, their distinct meanings reveal the
political stakes behind the concepts’ normative standing. Chapter 1 shows how sovereignty became
popular within the context of 18" century’s bourgeoise revolutions the American and French in
particular, being promptly tied to modern democracy over its “second coming” in the 19" Century.5
In chapter 2, a dive into the 20™ century’s democratic theory that examines the unpopularity of
popular sovereignty, and how this theoretical shift can be seen as a (Western) response to the threats
posed by the so called unruly, irrational, and passionate masses driven by totalitarian and
communist leaders. But for now, the main concern is to clear the way for popular and constituent

power to be understood separate from its democratic credentials.

5 John Dunn argues there was a “second coming” or a rehabilitation of democracy late in the 18" Century, amid the
French Revolution. In his preface of Setting the People Free — The Story of Democracy (Princeton University Press,
2019, 2" ed.) he describes the concept’s rebirth as a transformation of democracy “into a noun of agency (a democrat),
an adjective which expressed allegiance and did not merely allude to it (democratic), and a verb (to democratize),
which described the project of refashioning politics, society, and even economy in their entirety, to meet the standards
set by the idea of popular self-rule” (Dunn: 2019, p. xx)
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According to John Dunn, the American and French Revolutions “marked the history of
democracy ever since in indelible ways” (2019: 49). Martin Loughlin and Neil Walker too suggest
“the late-eighteenth century revolutions opened the era of modern constitutionalism”, so much that
“American and French constitutions have since proved highly influential as other nations
underwent the process of constitutional ‘modernization’” (2008, p. 6). Andreas Kalyvas by
contrast, stresses that despite being “pivotal”, the idea of a constituent sovereign “has been virtually
obliterated” from political theory since the Americans and the French closed their revolutionary
chapter (2005, p. 225). There would be many other ways to state the relevance of these two
Revolutions to democratic and political theory, particularly to reflections on the popular
foundations of large political communities, most markedly the modern state. But | am especially
interested in how the ideas of popular sovereignty and popular constituent power, ideas that
emerged in the 1700s, eventually became “the truth of modern democracy” (Kalyvas, 2008, p. 87)8,

traveling across centuries to play a central role in democratic ruling and legitimacy debates today.

If popular self-rule rule became democracy’s ideological backbone and practical guideline,
it is important to remember the people have not always been sovereign, nor the holders of
constituent power. Kings, emperors, and mythical legislators have played these roles, based, among
other competitors, in theories of absolute authority and by relying on a “superior intelligence who
saw all man’s passions and experienced none of them” (Rousseau, 2010, p. 68).” Replacing notions

of atranscendent and descendent ruling authority with an immanent and ascendent sovereign power

8 It is not irrelevant that Carl Schmitt and Hannah Arendt both refer to the French and American Revolutions when
presenting their own interpretation of these concepts. In fact, the 18™ Century revolutionary episodes are central to
Schmitt’s notion of a constituent sovereign (that can be popular) and Arendt’s democratic new beginnings. I address
the authors’ theories and contributions at length in Chapter 3.

7 Arato rightly notices an eclipse of the mythical legislator when the people became a constituent power, due among
other reasons to the modern advancement of the sovereignty doctrine and a unified conception of people. Rousseau,
however, manages to keep both the people and the lawgiver, distinguishing the constitutive legislative authority from
the sovereign power (Arato, 2018, p. 53). Besides, the figure of the lawgiver seems to address the circularity behind
the creation of a free and self-governing people in rousseaunian terms. “For a nascent people to be capable of
appreciating sound maxims of politics and following the fundamental rules of reason of State, the effect would have
to become the cause, the social spirit which is to be the work of the institution would have to preside over the institution
itself, and men would have to be prior to laws what they ought to become by means of them. Thus, since the Lawgiver
can never use force nor reasoning, he must of necessity have recourse to an authority of different order, which might
be able to rally without violence and to persuade without convincing” (Rousseau, 2010, p. 71).
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did not automatically grant the people sovereign or constituent power, although popular (or the
majority’s) consent did assign legitimacy to the ruling of kings and similar powerholders
(Ostrensky, 2006, p. 30). Over the 18" century, as we will see through the thought of Rousseau,
Madison, and Sieyes’s, the various attempts to reconcile principles of limited government
(constitutionalism) and doctrines of popular unlimited authority (popular sovereignty) did not ease
the tension. As it happens, these doctrines have produced an effect quite the opposite, with tensions
flourishing in recent years. These tensions, as described by Loughlin and Walker, amount to a
“paradox of constitutionalism”, wherein “The legal norm remains subject to the political exception,
which is an expression of the constituent power of a people to make, and therefore also to break,

the constituted authority of the state” (2008, p. 2).

From this perspective, popular sovereignty is a potentially “troublesome notion” for
constitutionalism. Not only as it refers to an unbounded political subject that threatens and often
pushes the limits of an established political authority, but especially as modern constitutions set the
people as their foundational political entity. The fact that there can be, then, a sharp paradox
between “constituent power” and “constitutional form” serves as a reminder of the constitution’s
provisional character and of the people’s unstable definition (Loughlin and Walker, 2008, p. 2).
Indeed, these are inescapable contingencies of the relationship between popular sovereignty and
constituted political power. But the fact that there is a tense connection, however, doesn’t mean the
forces sit in inextricably paradoxical relation. Rousseau, for example, attempted to avoid a
contradiction between the need of an executive power (a government) and the inalienability of
popular sovereignty by distinguishing between representatives and trustees. While the former were
a sign of degradation and loss of citizen’s freedom, the latter “are not people’s masters but its

officers” (Rousseau, 2010, p. 118)2.

Retrieving past conceptions of popular sovereignty and popular constituent power works
well here to avoid falling “under the spell of our own intellectual heritage” (Skinner, 2002, p. 6).
Accordingly, it is particularly useful to portray alternative associations between the people’s power
to constitute a political community and the people’s power to rule a political community, as many

relational modes of association circumvent this seemingly unavoidable paradox of foundational

8 Of the Social Contract or Principles of Political Right, Book 111, Ch. 18.
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power and limited authority. At the same time, navigating through a few early modern and modern
conceptions of popular sovereignty and constituent power will be crucial to disentangle the
people’s foundational authority from democratic claims. Of course, there is nothing wrong about
the correlation between democracy and popular power in our days, but the fact that they have been
too readily overlayed keeps out of sight that there might indeed be “popular” threats to democracy,
depending on how we mean it.° These are the central goals of Chapter 1, and they require taking a
step back to maybe “acquire a perspective from which to view our own form of life”, to quote
Skinner again (2002, p. 126). | propose to construct that perspective first by presenting two early
modern historical accounts of the connection between popular sovereignty, the people’s constituent
power and democracy. Daniel Lee (2016) investigates the Roman legacy to conceptions of popular
sovereignty and how they came to be the new foundation of political authority in modern nation-
states. Kalyvas (2005) introduces Marsilius of Padua’s thoughts as resource for a radical
interpretation of popular sovereignty, shifting our attention to a less influential tradition in the
concept’s history and meaning. In their own ways, they shed light on the incidental character of

the link between popular sovereignty and democracy.

Next, I move on to briefly analyzing Rousseau, Madison, and Sieyeés’ formulations of
popular sovereignty and popular constituent power with two main foci: (1) the way these thinkers
distinguish constituent and constituted power and (2) the meaning and extent of popular power
they place in constituent moments. Admittedly, the three references I discuss are not the only ones
debating the people’s role in establishing new political communities, nor the most important.
Thomas Paine and Condorcet are at least two other central thinkers one could call on to form a
broader context of 18" century intellectual debates amid the American and French revolutionary
processes. Paine, in one sentence, defended “simple democracy” as a form of self-government

compatible with representation, suggesting that the French could learn from the American example

9 The recent invasions of United States’ and Brazil’s most important governmental buildings (in 2021 and 2023,
respectively) by a crowd claiming to act “in the name of the people” are a close example. It has been extensively
documented (including through live transmissions in social media) that the attackers in both countries carried a variety
of national symbols (flags, colours, sports jerseys and so on), echoing chants that referred to the people as entitled to
those (physical and political) spaces. At the same time, the January 6™ attack was portrayed by the U.S. President
Biden as “one of the darkest days in the history of our nation” and an “unprecedented assault on our democracy”,
whereas in Brazil, two years later, President Lula stated that January 8" was something “that has never been done in
the history of this country” (Biden, 2021; Lula, 2023).
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(1998, pp. 229-230).1° And Condorcet imagined a revolutionary end to revolutions, advocating for
multiple forms of popular participation in public decision making, while protecting the right of
insurrection (1976, pp. 75-77, 150)**,

Regardless of their limitations, the political theory of Rousseau, Madison, and Sieyés ideas
have been paramount to 20™ century elaborations on the people’s political role in the formation
and maintenance democratic rule. Also, they are relevant to the overall argument of this
dissertation, particularly as we move on to discussions from the past century that elaborate on their
ideas. The democratic theory | engage with in Chapter 2 directly invokes the Federalists as those
who first (and best) diagnosed the dangers of a factious majority in popular governments,
developing an institutional framework to reduce popular participation’s destructive effects. On the
opposite side, some critics of a more institutionalist approach to democracy relied on Rousseau’s
criticism of representation to advance a participationist approach. As for Sieyes, his contrasting
notions of constituent and constituted power are so widespread, they have become part of most
political theorists’ vocabulary — and possibly all the ones | engage with in this dissertation. Moving
on to Chapter 3 and the thoughts of Hannah Arendt and Carl Schmitt, their definitions and attitude
towards the popular sovereignty and popular constituent power are much due to specific
interpretations of the revolutionary legacy, again with the Rousseau, the Federalists and Sieyes as

key resources.

1.1.  Constituent power before democracy
Margaret Canovan’s influential work, The People, continues to hold a very special place in

the myriad of attempts to recount popular sovereignty’s political history and its consequences to

10 The Rights of Man, 1998 [1792]. Just as asserted by Dunn, Paine can be read as a figure who did his best “to show
just why the momentum of the Revolution carried it insistently towards democracy” (2019: 88). In this sense, Paine
can be seen as an author who indeed qualifies popular constituent power as democratic. The fact that | do not
extensively address his position is not, however, a way to dismiss the history of the connection between democracy
and the people’s foundational role. Quite the opposite. As taking the overlapping of popular constituent power and
dem democracy has been the default of public and scholarly debates around the subject, | merely suggest a look in a
different direction.

11 “On the influence of the American Revolution on Europe” and “On the Principles of the Constitutional Plan
Presented to the National Conventions”, in Condorcet: Selected Writings, 1976.
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political theory. She draws a picture that starts with popular sovereignty’s Roman heritage*?, a
heritage emphasized at a time when “populus/people had favorable connotations that ‘democracy’
lacked” (Canovan, 2005, p. 11, original emphasis). Looking into the Latin meanings and tensions
around popular sovereignty’s vocabulary in ancient Rome, Canovan already finds clear signs of
the “political elasticity of the language of people” (2005, p. 14), with connotations varying from
the direct exercise of political power to more symbolic uses related to the people’s indirect
authorization of kings and emperors.*® According to her investigation, there were two important
Roman legacies present in the subsequent Anglophone revolutions on British and American soil.
First, an imperial legacy, shaping popular sovereignty as a “power in reserve”, power to be
exercised only in emergencies. But popular sovereignty also carries a Republican legacy of
“popular government” that includes the common people as political actors (Canovan, 2005, p. 27).
The twofold content of popular sovereignty was, to her perception, merged during the American
Revolution when a united people was capable of action, be it to start a rebellion or through

constitution-making.

While Lee’s interpretation of early modern conceptions of popular sovereignty reiterates
the distinction between popular sovereignty and popular government, his primary aim is to show
how a limited understanding of popular sovereignty, centered in its contestatory and extra-
institutional character, hinders any reflection about the constitution of the people’s public

authority.** Too focused on the need to impose limits to the popular exercise of power, there has

12 Canovan too stresses that our positive appraisal of democracy has a history: “We are familiar with histories of
democracy that start from ancient Athens but have to pass rapidly over a long era of sacred monarchy when
‘democracy’ was not honored as an ideal. As their authors point out, the term still had derogatory overtones at the time
of the American and French Revolutions” (2005, p. 10).

13 The author also makes two interesting points about this “elasticity” of the language. First, she attributes it to a certain
vagueness in meaning, facilitating a less literal reading of popular sovereignty later in history. It is different, in this
sense, from the Athenian concept of democracy as actual engagement in ruling the city. Second, she points out the
Roman version of popular sovereignty (based on the tradition of lex regia) “offered a theoretical possibility of eroding
the boundary between ‘popular governments’ and others by implying that all governments could be seen as drawing
legitimacy from the people” (Canovan, 2005, p. 14). A similar point will be made by Daniel Lee, as it will be shown
next.

14 This is at the core of Lee’s critique of “conventional” constitutionalism, one he extends to contemporary theorists
interested in the popular sovereignty’s democratic potential as self-government nowadays. In his Popular Sovereignty
in Early Modern Political Thought (New York: Oxford University Press, 2016) he explains it was only possible to
avoid addressing the question of “What constitutes the public authority?” once popular sovereignty became tied to the
idea of a nation-state. The “sovereign nation-state” was, then, something “concrete” to be limited, and controlling its
institutions was constitutionalism’s main target (2016, p. 6).
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been a “conventional narrative” about the emergence of popular sovereignty stressing the people’s
role “to constrain the domination of the established legal and political order” (Lee, 2016, p. 4).5°
In other words, it acknowledges the people’s right to name and dethrone whoever rules against its
will. Attempting to shift the spotlight, Lee’s historical and linguistic excavation of early modern
writings suggest a version of popular sovereignty “designed to show, in a world without states,
what properly constitutes such public authority in the first place” (Lee, 2016, p. 10, original

emphasis).

The 16 century’s constitutional thought was, from this perspective, a unification moment
in a context when public authority was scattered, pluralistic and marked by conflicting centers of
political, religious, and legal power. Under these circumstances, a constitutive theory of (popular)
sovereignty was more decisive than a regulative one (Lee, 2016, p. 10). In fact, the doctrine of
popular sovereignty presented a solution to the need of a unified collective agent. The people’s
foundational role legitimized modern states, notably as the word “people” encompassed more than
a disaggregated multitude or a dangerous crowd. Due to its fictional or at least abstract quality,
popular sovereignty was safer than princely sovereignty. It couldn’t be attached to any form of
personal or monarchical rule, remaining “anterior to, and independent of, the public institutions it
creates and invests with authority” (Lee, 2016, p. 14)%. Popular sovereignty, in this sense, is no
one’s property. Even more, as we will see, it offered a conceptual framework for conflicting
positions in the ideological debate concerning the foundations and legitimacy of political

communities.

From Canovan and Lee’s work, we learn that the idea of popular sovereignty grants the
people at least three different forms of political power: the power to govern, the power to limit or
resist public authority, and the power to create it. But resorting to the Roman tradition, they also
set themselves to disentangle democracy and popular sovereignty. To be precise, Lee’s recollection

of Roman law as providing the conceptual tools for a constitutive popular sovereignty leads him to

15 This tradition was associated with “the political thought surrounding radical movements” (Lee, 2016, p. 4), such as
Revolutions. In these cases, the people are mostly seen as a “heroic agent of resistance to constrain the domination of
the established legal and political order” (Lee, 2016, p. 4).

16 In the following sentence, the author summarizes “the original purpose of popular sovereignty as being not so much
to show, as a positive argument, to whom sovereignty should belong (whether the prince or the people or someone
else), but rather, as a negative argument, to show to whom sovereignty would not belong” (Lee, 2016, p. 14).
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conclude that “popular sovereignty did not necessarily entail democracy, but rather, might even be
fully compatible with undemocratic institutional arrangements” (Lee, 2016, p. 20). Here, Lee is
highlighting that, for Roman law jurists, the people can choose to delegate the exercise of political
authority to any form of constituted government — even non-democratic ones. In somewhat
different terms, since we do not worry so much about kings as we do about extreme-right elected
presidents, our contemporary democracies too have been dealing with consequences of this kind,

but this is a problem for the following chapters.

Admitting that popular sovereignty doesn’t necessarily entail the exercise of popular power,
Lee goes as far as arguing that someone like Jean Bodin “deserves to be seen as perhaps the most
important theorist of popular sovereignty” (2016, p. 22) despite his reputation of fiercely defending
absolutism.'” Adopting the language of Roman law, Bodin recognized that a people can hold the
right to sovereignty if conceived as a unified entity, with absolute power of command and
legislation.'® Besides, Bodin’s sovereign (an individual or a group) can rule directly or indirectly,
and in the last case the delegation of authority to a subordinate an “intermediary agent” does not
compromise its indivisibility (Lee, 2016, p. 195). Of course, this does not mean Bodin was a
democrat of any sort. As Lee himself suggests, “Bodin, like Hobbes, saw the comparative
advantages of monarchical over republican rule and remained deeply skeptical of the capacity of a
sovereign people to exercise self-government in a stable and lawful manner” (2016, p. 188). At the
same time, it was already possible, albeit unsafe, to imagine a unified collective entity as a

repository for absolute power.

7 Particularly in Bodin’s famous Six Livres de la République, published in 1576 amid the Wars of Religion in France.

18 There is a debate on whether Bodin’s notion of absolute sovereignty admits any limitation, anticipates forms of
legitimate resistance, or carries constitutional elements. Quentin Skinner, for example, suggests resistance against
rulings that contradict natural law is possible and legitimate in Bodin’s theoretical framework, especially in his earlier
works (1996: 566). The Six Livres de la République, however, display a rather inflexible defence of a royal absolutism
—possibly out of fear, says the interpreter (1996, p. 568). Also, Daniel Lee has a less arbitrary understanding of Bodin’s
notion of absolute power, criticizing modern commentators who “commingle his analytical and normative treatments
of absolute power as if they were one and the same” (2016, p. 192). According to him, if it is true that Bodin envisioned
the sovereign right to exercise power without restraint, it doesn’t mean this is how power should be exercised (Lee,
2016, p. 194). Nevertheless, at his time and for a long time Bodin remained as a “preeminent representative” of
absolutist thinking. For more on that see: Skinner, Q. (1996) Foundations of Modern Political Thought, Cambridge:
Cambridge University Press, vol. 2 “The age of reformation”, and Lee, D. (2016) Popular Sovereignty in Early Modern
Constitutional Thought, New York: Oxford University Press, pp. 187-224.
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The fear that popular states were the most likely to degenerate into tyranny was indeed
widespread. At the end, there was always some risk that the unified people would turn into an
uncivilized mass crowd, especially as there was no single and uniform definition of peoplehood
from which a popular state could borrow. So, while advancing his somewhat peculiar interpretation
of Bodin’s philosophy, Lee is also making a remarkable point about the long-lasting disconnection
between popular sovereignty and democracy (Lee, 2016, p. 223). Unraveling the “deep conceptual
instabilities in the populist rhetoric in early modern England” (Lee, 2016, p. 303), he singles out
two facets of the people’s sovereign power: one based on agency and another without it. The notion
that the people have no agency was crafted to prevent a ruling multitude with no capacity for
collective action but bound by common interests. So, if the people are not apt for action, they can
delegate its political power expecting their defense and promotion®®. Popular sovereignty is, in this
sense, an extraordinary (even radical) capacity, according to which the people can choose, resist,

and contest whoever claims to be acting in their name and for their benefit.

Now, to understand the people as an active subject participating in the public decision-
making, on the other hand, one must consider the institutional apparatuses that make it viable —
parliaments, plebiscites, referendums, etc. These devices reshape the meaning of the people
enabling its representation by magistrates or the majority. And this is not a minor change. It is a
change that inevitably results in exclusionary notions of peoplehood. Albeit legitimate to some, the
people can never be all-encompassing: there will always be sidelined minorities and non-elected
citizens. Lee remembers this is one of the major criticisms of democratic theorists, contemporary
or classical, who, inspired by Rousseau and decided to grant people agency, reject representative

schemes in favor of more direct forms of democracy (2016, p. 305)°.

19 “The crucial point is that, in these non-agential models, popular sovereignty translates into no so much an act
performed by the people (after all, the people have no capacity to do anything), but instead, an act performed for the
people, by some popular champion or even ‘invigilator’ — whether that champion happens to be a tribune, a demarch,
an ephor, or a protector” (Lee, 2016, p. 304)

2 Lee’s historical account of popular sovereignty interestingly demonstrates that an agential interpretation of popular
sovereignty was first put forward not as a “democratic” criticism of delegated and representative understandings of the
concept. In early modern England, the argument was elaborated monarchy supporters who relied on the people’s
impossibility to unify as a rhetorical strategy to counter direct participation enthusiasts. The most important author to
conceptualize the infeasibility of popular sovereignty as active was Sir Robert Filmer, already in the 17" Century. See
Lee: 2016, 305-309).
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After this brief recollection of popular sovereignty’s early modern conceptions, the reader
might be under the impression that the gap between democracy (or popular government) and
popular sovereignty can be also read as an attempt to distinguish between “constituent” and
“constituted power”. And she would be right, especially if popular sovereignty is seen as “non-
active” or exceptional, and democracy as referring to the exercise of power within government. As
Lee himself suggests, one of his goals is to show that this distinction was not a modern innovation,
despite its fame after Sieyes’ specific use of the terms (2016, p. 318). But the reason | chose to go
back to the 16™ century is not to correct any historical misconception about the genealogy of
popular sovereignty and constituent power — especially as this is not something that could be done
in few pages or with little reference to primary sources. | simply wish to add some contingencies
to what is perceived as a mutually reinforcing relationship between popular sovereignty and
democracy. And to build it up, I now flip the terms of the argument. If with Lee we have seen that
popular sovereignty did not emerge as a democratic solution to the foundations of political power,
although being popular and constituent (instead of just contestatory), with Kalyvas (2005)
sovereignty acquires clear democratic contours inherited from Marsilius of Padua’s early

elaborations around the concept.

As we have seen with Lee, Kalyvas too is interested in tracing the origins of (popular)
sovereignty as a form of constituent power. He brings to light what he calls an alternative
conception of popular sovereignty that can be seen as a form of constituent power and thus be
interpreted as democratic. While stating that “the birth of the modern doctrine of popular
sovereignty coincides with the conceptual advent of constituent power” (Kalyvas, 2005, p. 87), he
goes in a different direction from Lee in offering a definition of popular sovereignty that could
indeed answer the post-revolutionary and even contemporary expectations of a democratic
politics.?! To do so, Kalyvas departs from Marsilius of Padua 14™ century ideas opposed to Bodin’s

legacy of a sovereignty as command.? Mainly concerned with the intellectual ramifications of

2L Kalyvas describes a “reorientation of modern democratic theory toward the power to constitute”, resulting in a shift
“from the logic of determination to the principle of self-determination, from immobility to movement, from the One
to the Many, from the transcendent to the immanent, from heteronomy to autonomy” (Kalyvas, 2005, p. 109). This
“constituent” perspective towards popular power can be seen opening space to popular self-government. There is, in
this sense, an “elective affinity” between constituent power and democracy “insofar as they both describe collective
acts of legislation and public events of self-alteration” (Kalyvas, 2008, p. 87).

22 To Kalyvas, Bodin’s was “an absolutist theory of sovereignty deprived of its imperial title” after the Roman Empire
collapsed (Kalyvas, 2005, p. 225). Kalyvas and Lee emphasize different aspects of Bodin’s theory of sovereignty.
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Bodin’s “absolute, inalienable, and perpetual, grounded in divine right” interpretation of
sovereignty (Kalyvas, 2008: 88), he brings forward an opposing and “overshadowed” account of
sovereignty as constituent power. The 14" century author’s innovation was to grant the multitude
the sovereign power to appoint their rulers as well as establish its fundamental laws and means of
government, substituting the mythical lawgiver’s transcendence with a form of power emanating

“materially from the social activity” (Kalyvas, 2005, p. 95).

His historical depiction of the concept’s transformations from Marsilius’ first formulations
to the French Monarchomachs, the English civil war, and the American and the French revolutions
outlines the contextual appropriations and the normative complexification of popular sovereignty’s
constituent feature. Particularly, Kalyvas’s argument shows that although sovereignty can easily
be connected to a coercive action of command — and in this sense popular sovereignty would
equally grant “the people” a form of repressive power, just as it happens with a king — it is also
possible to find democratic roots in the constituent power of the people. Often named popular
sovereignty,?® these democratic roots would be a legislative power underlying and founding
political communities. Furthermore, in his historical recollection of constituent power’s meaning
and use, he uncovered forms of “semantic continuity”, “analytical consistency”, and “normative
singularity” that openly attach constituent power to democratic values and practices. Constituent
power, accordingly, has been a free and equal collective practice with a generative principle,

creative and instituting, self-constitutive and revolutionary (Kalyvas, 2005, p. 105-106).

The fact that Kalyvas had to explore an alternative history of constituent power to argue it

can be interpreted as giving popular sovereignty a democratic quality works just as well, then, as

Lee’s overall goal is, first, to demonstrate the disconnection between popular sovereignty and democracy through his
reading of Bodin (among others), and second to suggest that such a segregation paves the way to the “paradox of
constitutionalism”. Popular sovereignty, in this sense, grants the people with a “full right of sovereignty” that can only
be exercised through delegation, once it is “most secure and most effective as a constitutional form where government
is least democratic and insulated from the vicissitudes of democratic politics and mass decision-making” (Lee, 2016,
p. 223). Kalyvas, on his turn, sees a “grand narrative of command and subjection” attached to popular sovereignty as
Bodin’s legacy, echoing the rise of modern democracies as “postmonarchical, insofar as the abolition of kingship
insofar as the absolutist discourse of sovereignty as command bur replaces one supreme commander with another.
Sovereignty

2 As discussed in the introduction, popular sovereignty and constituent power are different concepts with somewhat
different histories and normative orientations. Kalyvas suggestion is that we can democratize popular sovereignty by
treating it as a form of constituent power, and his specific contribution to the contemporary debate will be further
discussed in Chapter 4.
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Lee’s popular constituent sovereign who delegates the exercise of power?* to argue for conceptual
carefulness in relation to democracy. In other words, if Kalyvas was looking for a more popular
sovereignty, Lee found not-so-popular versions of it. Of course, one needs to make sense of both
authors’ distinct approaches as reflecting their normative commitments and intended audience.
Even when choosing to restore past contexts and uses of the concepts, in a sense presenting things
“as they were” and not so much as they “ought to be”, Lee and Kalyvas are “fully part of the process
of negotiation of the meaning and implications of popular power” (Rubinelli, 2020, p. 30). The
“truth” of the conceptual histories they tell is, thus, as relevant as the consequences they draw from
it. In any case, while learning that popular sovereignty had a myriad of meanings, and that popular
constituent power is more than a mere translation of princely absolute power, it also became clear

that its connection to democracy is at once defendable and contentious.

It is with this idea in mind, the contradictory conceptualization of constituent power’s
democratic dimensions, that we now turn to a body of literature that were remarkably consequential
to the American and French Revolutions. Rousseau, Madison and Sieyés definitions of popular
sovereignty and constituent power provide theoretical innovations of modern democracy, as well
as reveal new political subjects that made into the political scene. Different versions of “the people”
appeared as foundational figures replacing old forms of legitimacy, even if not entirely. So, while
offering normative and institutional solutions to the problem of new beginnings in the 171" and 18%"
centuries, these philosophers inaugurated theoretical paths, offering creative possibilities to
interpret what popular sovereignty and constituent power “are” and what they “ought to be” well

into the contemporary.

1.1. Rousseau’s sovereign people
Rousseau’s Social Contract combined the “sovereign” and the “people” as the active and
collective forms of a legitimate civil state (2010, I, ch.7, 51). Examining the foundational moment

of a “true society”, Rousseau reinstates the distinction between the power to create and the power

2 This is true especially for his recollection of Bodin’s theory of sovereignty, one that separates popular sovereignty
from democratic government. As Lee describes, it grants the people a “full right of sovereignty” that can only be
delegated to be exercised. Popular sovereignty is then “most secure and most effective as a constitutional form where
government is least democratic and insulated from the vicissitudes of demaocratic politics and mass decision-making”
(Lee, 2016, p. 223).
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to govern a body politic when he suggests that “before examining the act by which a people elect
a king, it would be well to examine the act by which a people is a people” (2010, I, ch.5, 49). This
act is the social pact by which men come together alienating their every right to the whole
community in perfect equality so all can act “under the supreme direction of the general will”
(Rousseau: 2010, I, ch.7, 50). The social pact creates a unified public person, establishing a
reciprocal engagement between a new collective moral body and consenting private individuals.
To put it differently, the social pact connects the unified people to a form of sovereign power that
is always right—the general will can never err—is inalienable, and indivisible, possibly one of the

most well-known definitions of sovereignty in political theory.

Rousseau’s social contract, thus, presents a specific notion of sovereign people distinct from
the collectivity of private persons, the citizens. This conception enables sovereign people to act as
a constituent authority with citizens unifying around the general will and taking it as the sole guide
for lawmaking. Private interests are to be out of the equation, and citizens’ opinions should not
matter when it comes to public decisions, only the common interest. But for the general will to
prevail, two conditions must be observed: first, the sovereign law must be directed only to general
matters, treating its subjects as a body and their actions in abstract (Rousseau: 2010, ch.6, p. 67),
and second, every law is to be unanimously proclaimed by the assembled people. Popular
participation is key to the legitimacy of sovereign acts of legislation, resulting in an active
conception of peoplehood, but without the need commanding action (this is the government’s role
in Rousseau’s schema). Action without command is only possible once the will is not the only
element of a free action. Popular participation guarantees the legitimacy of fundamental laws, but
their effectivity requires force or at least some enforcement (2010, 11, ch.1, p. 82). In this sense,
the sovereign will of the people is a legislative form of power, set in motion by force of the
executive power — that is, “an intermediate body established between subjects and Sovereign so

that they might conform to one another” (2010, III, ch.1, p. 83).

Popular power in this respect carries two interrelated meanings: the people are sovereign
when legislating (and therefore capable of establishing and overturning fundamental political laws)
and subject when governing (bound by the general will and translated into fundamental laws). Of
these two meanings embedded within popular power, the first, the people as sovereign legislators,

is always superior. Rousseau emphasizes this point with clarity, going so far as to suggest that “the
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instant the People is legitimately assembled as a Sovereign body, all jurisdiction of the government
ceases, the executive power is suspended” (Rousseau, I11, ch.15, p. 112). Consequently, Rousseau
roundly rejects political representation. Sovereignty, in his terms, cannot be alienated because it is
based on the general will, which can only be voiced by the unified people participating in public
assemblies. Therefore, what happens within executive power, with its elected magistrates, is a
relationship of delegation: authorization to act bound by legislation. It is a form of trusteeship, or
as some have suggested, an imperative mandate?®. As Hannah Pitkin puts it, Rousseau’s dismissal
of representation as legitimate, coupled with his emphasis on direct participation, granted him the
title of a “democratic voice”. According to her reading, his theory is a clear expression of why it

was and still is impossible to democratize representation (Pitkin, 2004, p. 339).

Indeed, for his assertive differentiation between the legislative and executive character of
popular power (the people as sovereign and as subject), Rousseau’s theory has been widely debated
throughout the 20™ and 21% centuries; the debates orbiting his democratic apparatus have far
reaching theoretical and practical consequences. Carole Pateman, for example, revisits the author’s
“participatory political system” to argue against minimalistic versions of democracy, as it will
become clearer in chapter 2. Having Joseph Schumpeter’s theory as her main target, she contests
the centrality of elections to democracy and brings back to the table the educative and integrative
role of participating in democratic decision making (Pateman, 1970, pp. 22-27)25. Nadia Urbinati

also sees democracy beyond elections?” but offers a reverse assessment of Rousseau’s popular

%5 David Runciman and Monica Vieira (2008) provide a historically situated and analytically sharp discussion on the
differences between trusteeship and imperative mandate, particularly in Chapters 3 (Representing Individuals) and 4
(Representing Groups) of their book Representation.

% Pateman is aware that Rousseau’s particular context of a “non-industrial city state” makes it impossible to simply
apply his theory to the “modern institutions of democracy”. This is why she only sees it as informative to the
“interrelationship between the authority structures of institutions and the psychological qualities and attitudes of
individuals” (Pateman, 1970: 27), and combines it with an analysis of John Stuart Mill and G. D. H. Cole writings
once the last ones would offer a better picture of the modern political system. At the same time, Pateman’s unease with
Schumpeter’s minimalistic approach to democracy starts with a criticism of his poor and biased description of the
“classical myth” — one she argues is as nhormative as any democratic theory, despite his claims of being “scientific and
empirical, grounded firmly in the facts of political life” (Pateman, 1970, p. 3).

27 She argues that “although electoral authorization is essential in order to determine the limits and responsibility of
political power, it does not tell us much about the actual nature of representative politics in a democratic society”
(2006, p. 224). What happens is that elections create a circularity between state and society, permanently connecting
citizens and legislators (Urbinati, 2006, p. 27). The author’s critical revision of rousseauninan popular sovereignty as
inappropriate for a democratic theory of representative democracy, and the “democratic sovereignty” alternative will
too be further explored in the next chapters.
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sovereignty. Skeptical about participatory solutions to democratic challenges, she finds in
Rousseau’s writings a political temporality incompatible with representative democracy —
ratification, even if constant, is only immediate and doesn’t entail a coherent and long-term political
project. She then replaces a so-called Rousseaunian direct and decisionistic participation model
with a form of politics mediated by a public and collective process of opinion and judgement
formation, attempting to expand and extend the people’s opportunities to exercise power (Urbinati,
2006, p. 90). Against the Citizen of Geneva’s idea of popular sovereignty — inalienable, indivisible,
and never wrong — she defends a democratic sovereignty “that challenges the monopoly of the will
in the definition and practice of political liberty” (Urbinati: 2006, p. 224).

Friend or foe, Rousseau is perhaps one of the most remembered authors among democratic
theorists dealing with popular sovereignty. His opposing notions of sovereign people and private
citizen, legislative and executive power, and representation and delegation offer an array of
meanings and terms attached to a broader distinction between the origins and the exercise of
legitimate political power. Moreover, the specific notion of sovereignty as legislative power, the
source of political life at “the heart of the State,” reinforces the superiority of the people’s
constituting role when compared to governing, a task for the “brain”. In Rousseau’s myocardial
metaphor, a failure of the brain is paralyzing, but a failure of the heart is fatal (2010, 111, ch.11, p.
109).

Our readings of the upcoming 18™ century political theorists will reintroduce these matters
of the heart, but for now, we must embrace a textual triage and turn to the political debates of the
American and French revolutions. James Madison and Emmanuel Sieyés are unavoidable
references, but they are uniquely important here because the two revolutionary episodes played a
foundational role in Schmitt’s and Arendt’s comparatively recent formulations of popular rule (as
presented in Chapter 3). It is also worth considering that Madison and Sieyes both face the
challenge of combining a notion of popular sovereignty with representative government, moving
away from Rousseau’s stronger rejection of the practice. Though the treatment will not be
exhaustive, delving into their ideas helps to highlight generative and alternative lines of critical
thought, drawing the borders between constituent and constituent, or democracy and

representation, as they came to be seen by contemporary theorists of popular sovereignty.
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1.2. Madison’s “We the people”

Across the Atlantic, in the United States, we find Madison, Hamilton and Jay portraying
their republican system as a solution enabling popular ruling and protecting political institutions
from the perils of factious majorities and a tumultuous multitude. In 1787’s America, the threat
was not a feudal aristocracy or an entrenched system of privileges that left the bourgeoisie’s
interests unattended, as it was the case in France. To Nicolete (2018, p. 41) commenting on
Tocqueville’s masterpiece written half a decade later, America was a myth: a place where a
democratic and egalitarian society was born without a Revolution. Not that Madison himself or
any Federalist could be called a democrat, as their proposed republic was an alternative to “pure
democracy”?. They are, in this sense, democrats only “in retrospect,”?® and much due to the
relevance of Tocqueville’s descriptions painting the New World as a source of inspiration for the
French, “only to realize at least what we have to fear or hope from it” (2003 [1835], v. 1,

Introduction)°,

Even though democracy was not the vocabulary chosen by the Federalists to express their
constitutional preferences, the entanglement between popular government and democracy is worth
noticing. To the Federalists, the republican (representative) form of government was best suited to
the needs of a large and diverse Union: a context radically different from the small city-states in
the ancient world. Modern societies were, after all, organized around the individual’s private
interests and treating them as the small and less diverse city-states from the past was a huge
mistake. Their antagonists were the Anti-Federalists, a less organized group defending a
Confederation of states instead of a Union during the ratification debates. They too relied on
representation but envisioned it working as a mirror to societies’ cleavages, approximating instead

of distancing representatives and represented.3! As Terrence Ball points out, “It is no accident that

28 According to the Federalists, a pure democracy is “a society consisting of a small number of citizens, who assemble
and administer the government in person” (Madison et. al., 2008, p. 52).

2% John Dunn stresses how “The term democracy played no role at all in initiating the crisis of the North American
colonies, and no positive role in defining the political structures that brought it to its strikingly durable close. Where it
featured at all in the language of America’s political leaders in the course of their great struggle, it did so more
consistently and prominently as the familiar name for a negative model, drawn from the experience of Athens, of an
outcome which they must at all costs avoid” (2019, p. 49).

%0 From Democracy in America, 2003, vol. 1, translated by Gerald E. Bevan.
31 Hannah Pitkin later identified this type of representative bond as “descriptive representation” or standing for

someone like you — it is a way of supplying information about the people (and their interests) through the composition
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in contrast to the Articles of Confederation made by ‘delegates of states’, the Constitution was
addressed to, and ratified by, ‘We the people of the United States’”” (Ball in Madison et. al., 2008,
p. xvi). Indeed, the controversy around the means available to the people to be present finally

created not only a Union, but a unified popular subject.

But if representation made it possible for “we the people” to exist in its unified and
constituent form, it also enabled popular rule in a more practical way. This is a first and easy way
to see the contrast between constituent and constituted power. Constituent power, we will see, tends
to be formulated more as an abstraction, whereas its constituted counterpart is characterized by
practices and institutional means through which citizens can decide their political fate. Americans
believed in actual instead of virtual representation, says Gordon Wood, meaning that “the process
of election was not incidental to representation”, and a principle of shared interests between citizens
and members of the Parliament was not enough to grant it legitimacy to speak in the name of the
people (2021, pp. 13-16). In historical terms, the United States’ independence struggle in the 1760’s
featured a rejection of the idea that Americans could be represented by Englishmen. There was no
representation without the right to vote for the British Parliament. The central role of elections
interestingly shifts sovereignty’s locus from the legislative body to the people, also highlighting
that consent should be explicit and individual (Wood, 2021). In a way, voters become a constituted
translation of the “we the people” — one with actual means to participate in the political debate and

decision-making.

Yet the American notion of representation through the principle of “one person, one vote”
offers little insight to the problem of popular constituent power. If legislators are not sovereign and
cannot act as constitution-makers, who was to write a Federal Constitution to replace the Articles

of Confederation? State-based “democracy” in the 13 former colonies was not working,®? but the

of the representative body, and a form of justification for representative’s actions (1967, p. 82). Representing in this
way is making something or someone present through resemblance, not action. Runciman and Vieira call it a
“backward looking” representation, limited by the “political and social circumstances that gave rise to it” (2008, p.
40).

32 Gordon Wood uses the term democracy to describe the local or state-based form of political power existing after the
Independence and before the Union’s constitution. As he argues, political actors like James Madison saw in the
Confederate states something like an “excess of democracy”, leading to the election of “deplorable middling
legislators” who served their private interest and “rarely had any concern for public honor or honesty” (Wood, 2021,
pp. 65-67). The new federal Constitution would then come to “weaken, if not destroy, the states and the democratic
excesses they had generated” (Wood, 2021, p. 73). Interpreting the Federalists’ thoughts as elitist, Wood finds them
expecting “different sorts of men to sit in the national government from those who sat in the legislature of state
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idea of a central sovereign authority wasn’t well accepted by most delegates in the Philadelphia
Convention.®? James Wilson, a Whig member of the Continental Congress, came up with a clever
solution — sovereignty in America did not reside in any institution. It remained with the people.
“Unlike in England, in America the people were never eclipsed by representation” (Wood, 2021,
p. 94). Wood stresses what he sees as a new meaning for “the people”, in comparison to the Old
World where the poor were less likely to be seen as a part of the citizens body. Within a context
with no orders or estates, the people were “everything” and “doled out bits and pieces of their

sovereign power to their different representatives” (Wood, 2021, p. 95).

After three and a half months of debate in Philadelphia, the Constitution was finally ratified
with a negotiated victory of the Federalists’ propositions.®* There was no democracy in America
as we know it today, and the republic was grounded on representation and the separation of powers.
Representatives were the only way to avoid the tyranny of a majority faction in large states and
preserve individual freedom: the so-called republican remedy that was missing in pure
democracies.®® As a matter of fact, representation was so central, the concept even formed
Madison’s understanding of constituent power. In this understanding, “the people can act (just as
they can speak) only through representation and delegation” (Frank, 2007, p. 110). A very specific
conception of people underlies this understanding of constituent power, one that enables and
sustains a political distance between representatives and represented. The problem of
representation here is not simply physical, an unavoidable spatial and procedural difficulty inherent

in territorially expansive republics, but cognitive, with representatives becoming wiser and more

governments” (2021, p. 88). This is because representation in the national scale operates filtering “elevated” men to
hold a public office.

33 For a thorough description of the constitutional debates during the Philadelphia Convention, see Gordon Wood’s
Power and Liberty. Constitutionalism in the American Revolution (Oxford University Press, 2021).

34 Although this can be seen as the end of a revolutionary process, it did not mean the end of political struggle. The
question of slavery was deliberately put aside during constitutional debates, yet it did not prevent the organization of
antislavery movements (Wood, 2021).

3 In the most-read article n° 10, Madison argues the effect of representation is “to refine and enlarge the public views
by passing them through the medium of a chosen body of citizens, whose wisdom may best discern the true interest of
their country and whose patriotism and love of justice will be least likely to sacrifice it to temporary or partial
considerations. Under such a regulation it may well happen that the public voice, pronounced by the representatives
of the people, will be more consonant to the public good than if pronounced by the people themselves, convened for
the purpose” (Madison, et. al., 2008, p. 53).
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attuned to the public interest than the people themselves. “We the People” becomes an abstraction,
explains Sandipto Dasgupta (2014, p. 55), and the popular will is detached from its concrete and

direct manifestation, despite the people’s role as concrete revolutionary actors.

Discussing the Federalist’s focus on representation and other solutions of institutional
engineering in a different tone, Dasgupta sees the American constitution as an attempt to end the
revolution and the practices of popular participation fostered by it. The political transformations
that occurred in between the 13 Colonies’ independence and the convening of the Philadelphia
Convention were, in his terms, “a journey from republican ideals of the revolution to the liberal
architecture of the Constitution” (Dasgupta, 2014, p. 46). The idea of a constitution with checks
and balances to control factious majorities, a Montesquieu-inspired formula for the separation of
powers, and a strong and centralized national government can, as such, be seen as attempts to limit
the “republican” element of the revolution — active popular participation —and control the effect of
social distinctions in political power instead of abolishing them (Dasgupta, 2014, p. 52). Popular
sovereignty, thus, rises to the locus of constituent power and ends up being neutralized by its

constititionalization (Kalyvas, 2007, p. 101).

The constitutional neutralization of popular sovereignty did not prevent, however,
constituent claims and propositions be made under the people’s name. Quite the opposite. To use
Jason Frank’s terms, the constitutional formalism entailed by an abstract notion of the people also
opened space to informal and unauthorized tentative expressions of popular sovereignty. This
means the legitimacy of these claims did not derive from previous norms and procedures of
authorization or consent. To Frank (2007), they relied on informal and preexisting normativity of
a citizenship that is “patriotic” and “respectable”, expressed by thoughts and actions of “men who
possess the most attractive merit and the most diffusive and established characters” (Madison et.
al., 2008, p. 53) — those to be chosen representatives. Indeed, in the 40™ article of the Federalist
collection Madison argues for the legitimacy of the Philadelphia Convention to alter or even
disregard contents from the previous Articles of Confederation to establish a “national” and
“adequate” government, “since it is impossible for the people spontaneously and universally to
move in concert towards their object” (Madison et. al, 2008, p. 198). This complex sewing of
innovative claims subordinated to already existing values and traditions supports a reading of the

Federalist n° 40 as their proposed “guideline” for political debates “where legal rules give out.”
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Madison’s fear, but also his point, is that (popular) claims made in moments of constitutional crisis

are often dangerous and never fully authorized (Frank, 2007, p. 113).

Here, the line dividing constituent and constituted popular power is blurred. When
defending the authority of the Philadelphia Convention to change the ratification process of the
1787 Federal Constitution, Madison was arguing for the “sovereignty of people” against the
constituted power of each state legislature. In an effective political and rhetorical move, the author
resorts to “the people” as the only legitimate source of power to institute a new political order,
therefore arguing for conventions in each state where representatives elected for this particular
purpose would decide on the matter of the ratification.®. The constituent moment created the
opportunity for institutional improvisation through unauthorized procedures that would be seen as
legitimate only in retrospect while being nevertheless inherited or adapted. This is why Madison’s
constituent thought is not based on a moment of “pure decision” (Frank, 2007, p, 108-109). At the
same time, popular constituent power needs to be institutionally mediated, once “it is representation
that gives the people concrete historical existence and a capacity for action, even if the people also
always exceed representational capture” (Frank, 2007, p. 110). The popular authorization dilemma
is thus reinstated in every founding moment, without hope of any but a provisory solution. A double
inscription of the people (as constituent and constituted) is the legacy of the American Revolution,

as Frank notes, “a sovereign people that both requires and resists representation” (2010, p. 10).

1.3.  Sieyés’ Constituent people

It was on European soil that Emmanuel Sieyes finally invented a clear differentiation
between constituent and constituted power, opposing ancient and modern democracy on already
familiar grounds — “since a genuine democracy is impossible among a numerous people, it is mad

either to believe in it or appear to fear it” (Sieyes, 2003, p.147).%7 He uses the notion of constituent

3 While the elections of state constitutional conventions would be organized by state legislatures, giving constituted
power some control of the process, this new form of ratification is arguably the main reason for the enactment of the
1787 Federal Constitution (Ackerman, 1991). As well as changing the ratification institutional locus, the Philadelphia
Convention conditioned it to the approval of only 9 out of the 13 states. This was a decisive move, as Rhode Island
and North Carolina still refused to agree on the new constitution by 1789.

$"From the pamphlet What is the Third State?, published in January 1789. The Federalist papers came out around a
year earlier in the New York press, between October 1787 and May 1788.
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power (pouvoir constituant) to describe the foundational act of a political community. Constituted
power (pouvoirs constitués), then, referred to the limited authority of elected representatives.
Embedded in the context of the French Revolution and its political as well as theoretical challenges,
the author sees constituent power as an alternative to the idea of sovereignty and a better
theorization for a very specific form of popular authority — the one defining the state’s fundamental
laws and form of government (Rubinelli, 2020, pp. 56-57 and 72-74).3 Writing against the French
Estates-General as they were composed by three orders — the church, the aristocracy, and the
commoners — the abbe vindicated an equal influence of the Third Estate in 1789’s National
Assembly. The Third Estate, in his words, are a “complete nation”, in charge of all “useful
activities” that “support society” and who “bear the whole burden of genuinely hard work, namely,

all the things that the privileged order simply refuses to do” (Sieyes, 2003, p. 94-95).

It is not by chance that Sieyés “nation”, the bearer of the common will, “exists prior to
everything” and is “at the origin of everything” (2003, p. 136).%° This is one way to argue the
French Estate’s privilege distinctions were not natural, and therefore could be revoked in a new
beginning. It was also his justification for the consolidation of a bourgeois revolution against the
Ancien Regime. In this vein, one can see how Sieyes skillfully combined a society divided by
functions and unified under a collective will. Thus, if it is possible to conceive France’s Third
Estate as embodying the entire nation,*® then the Third State must elect their own representatives
to protect their common interest and as a result the noble and the priest “would have to enjoy no

more rights than the ordinary citizen” (Sieyées, 2003, pp. 127-128).4! As Dasgupta puts it, a rupture

%Lucia Rubinelli’s reading states that “constituent power helped Sieyés to put forward a model of political organization
alternative to the concurrent projects upheld by the appeal to national or popular sovereignty” (2020: 33), and to frame
people’s supreme political authority as “the power to authorize the creation of the political order through the election
of representatives entrusted with the task of writing the constitution (2020: 49). It is a rather innovative interpretation
of Sieyes, who would have been misread by authors as distant as Carré de Malberg and Carl Schmitt for his
“sovereignty of the nation”. In Rubinelli’s words, “The effect of the association has been to downplay the role of the
idea of constituent power in Sieyés political theory and reduce it to a specific instrument for the implementation of
national sovereignty” (2020: 47).

39 From What is the Third Estate?.
40 As it will be further discussed, especially in Chapter 4, embodiment is too a form of representation.
41 From What is the Third Estate?.
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with the past meant the creation of a political subject unbounded by the constitution (2014, p. 74),

and | would add, opens space for new constitutional forms and agreements.

The Third Estate is the nation, and so it doesn’t merely represent the nation in relation to
the clergy and the nobles. However, it still relies on representatives to carry on its general will and
collective interest. Sieyes indeed presents an overarching theory of representation, that entails a
social division of all labor — including political work. In his own words, “The more a society
progresses in the arts of trade and production, the more apparent it becomes that the work connected
to public functions should, like private employments, be carried out less expensively and more
efficiently by men who make it their exclusive occupation.” (Sieyes, 2003, p. 48).4> A commercial
society like the 18" century’s France should be rational, and as a result legislating and governing
tasks should be the occupation of men who are best suited for it — “a reward for recognized talent
and service” (Siey¢s, 2003, p. 96).43

Even for constitution-making, Sieyés envisioned extraordinary representatives who,
embedded with the general will, should have “whatever new powers it pleases the Nation to give
them,” especially once “a body of extraordinary representatives is a surrogate for an assembly of
that nation” (Sieyes, 2003: 139).4* They are, on this basis, different from representatives of the
constituted power who deal with ordinary politics, and whose election is regulated by laws and
procedures created precisely by extraordinary representatives in their constituent task. Ordinary
representatives therefore “represent the nation in specified governmental roles” (Runciman and
Vieira, 2020, p. 36) but also have the freedom to act without specific instruction but under the
purview of law, as argued by Sieyées in 1789’s Constituent Assembly when debating the limits of

delegated authority. The political thinker defended the freedom of the representative to carry out

“2 From the pamphlet Views of Executive Means Available to the Representatives of France in 1879 (Hackett Publishing
Company, 2003), published in 1789 and the first one written between 1788 and 1789.

43 From What is the Third Estate?.

4 Also from What is the Third State?. Following the definition of extraordinary representatives, Sieyes highlights that
“Representatives of this kind are deputed to deal with a single matter for a limited time. I emphasize that they are not
to be subject to the constitutional forms on which they have to decide. In the first place, this would be contradictory
because these forms are in dispute, and it is up to them to settle them. Secondly, they have nothing to say about matters
for which positive forms have been fixed. Thirdly, they have been put in the place of the Nation itself as if it was it
that was settling the constitution. Like it they are independent. It is enough for them to will as an individual would will
in the state of nature” (Sieyes 2003, p. 139).
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their constituent duties even though the delegation of constituent power to the representative “never
involves a formal surrender of the community’s original power”, arguing that ordinary
representatives were “true representatives, not mere vote carriers” (2003, p. 12).%° Set side by side
Rousseau and Madison, Sieyés thoughts fall closer to the latter in the sense that popular constituent

power (and not just executive power) can be represented while remaining in the people’s hands.

With the centrality of representation in mind, Kalyvas reveals an ambivalence in Sieyés
definition of constituent power: it is “the extralegal source of all legality” but “with a fixed identity,
always already mediated by representation” (2005, p. 103). As a consequence of this ambivalence,
the strength of the acclaimed distinction between pouvoir constituent and pouvoirs constitués faded
and the concepts were eventually misappropriated in subsequent French constitutional debates.
Remarking on the same subject, Rubinelli’s (2020) interpretation goes in a different direction and
suggests it was precisely to substantiate a distinction between constituent and constituted power
that Sieyes rejected the language of sovereignty. Sovereignty, she explains, conceals the
particularity of each moment when popular authority is exercised — as constituent or constituted
(2020, p. 72-74). To speak about constituent power, on the other hand, marks a clear contrast with
the limited and subordinate nature of constituted power. Such a hierarchy, for Sieyes, preserves the
people’s political authority while protecting citizens from despotism as well as the risks of direct

popular government (Rubinelli, 2020, p. 61).

**k*

Lee was right, it appears, when affirming that popular sovereignty emerged also as a
vocabulary for conflicting positions about popular power and its possibilities in modern states
(2016: 14). In light of Lee’s insights, it becomes apparent that the diverse contents assumed by the
notions of constituent and constituted power underscore their author’s historical context and
political standing in relation to what we now see as demaocratic claims, that is, the means and extent
to which the people should participate in collective decision-making. Questions about what counts
as popular self-determination and how or why popular power can be contained have persisted,
spanning from Lee’s and Kalyvas’ interpretations of the past with indirect consequences to

contemporary issues, to Rousseau, Madison, and Sieyes’ direct attempts to address pressing

4 From Views of Executive Means Available to the Representatives of France in 1789.
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challenges of their present. Despite each one’s enthusiasm or fear of popular power, they all point
out to its intrinsic constituent feature and rule out any other possible grounding for a modern
foundational authority. Moreover, in every case popular constituent power is contrasted with its
constituted and limited version, reaffirming this “double inscription” of popular power that,
although seemingly paradoxical, can also show close and tense ties between popular sovereignty

and popular government.

It is important to note that if popular sovereignty is not synonym to democracy, it is not the
same as constituent power. As Rubinelli (2020) has long and convincingly demonstrated in her
Constituent Power: A History, the two ideas refer to principles of popular power, and as such their
meanings are often related to each other but come in fact from two distinct signifiers. If this chapter
had treated the words as interchangeable at times, it has only echoed the practice of the authors
themselves. Lee, for instance, traces the meaning of popular sovereignty and how it developed into
notions of popular constituent power. Kalyvas collapses the two concepts while defending that
popular sovereignty is a form of constituent power so far as it entails direct democracy. And Sieyés
chooses the language of constituent power to counter an idea of sovereignty deemed as absolute. It
follows from this wide-ranging usage that popular constituent power and popular sovereignty have
never had a stable meaning, nor has democracy. Hence, to consider constituent power or popular
sovereignty democratic depends on what one means by democracy in the first. As such, to judge
Madison’s abstract “we the people” and his limited government as less democratic than the anti-
Federalist solution reveals a preference for a more radical, or at least direct understanding of

democracy.

And to this point, revisiting Rousseau’s ideas, the Federalist thought, and Sieyés’s writings
before turning to 20" century democratic political theory reinforces the significance of these
conceptual differences. The fact that none of these authors have directly related popular sovereignty
and the constituent power of the people to democracy tells us a lot about the people’s expected
role, particularly that holding the foundational authority doesn’t necessarily entail the power to
govern or direct lawmaking. For Rousseau, it was the people’s responsibility to decide on
fundamental laws. Madison and Sieyes chose to delegate the constitutional task to special
representatives, having been authorized by the people. Considering all these distinct possibilities,

Kalyvas’ comprehension of constituent power is curiously original, shedding light to “important
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but neglected dimensions of the democratic experience and discloses another understanding of
sovereignty” (2005, p. 89). He attests to the radical and uncontended features of popular power,
enabling it to escape total constitutionalization and yet remain at the basis of the modern
democracy’s legal edifice (Kalyvas, 2005, p. 108). At once, he ties a knot connecting popular
sovereignty to constituent power and democratic practices of self-determination, favoring

participation over obedience in his historical recollection of the concept.

And indeed, the popular participation never ceased to be a contentious topic, above all in
democratic theory. In the next chapter, the reader will get a sense of the strong entanglement
between popular power and representation, particularly in its constituted form. In what would
become the American and French republics, the work of representatives was crucial if popular
power was to be translated into political action.*® Be it as an abstract conception of “we the people”
or as a preexisting “nation”, this collective entity bearing the constituent power entailed a specific
form of representation, named extraordinary, and precisely the one rejected by Rousseau*’. In many
ways, representation made it possible for such a popular collective entity to exist and act, to be at
once concrete and symbolic. Meanwhile, it may neutralize the radical feature of constituent power
and depoliticize through an excessively institutional and legal framing. Madison and Sieyes are
indeed different from Rousseau in admitting constituent power can be represented, but some
political mediation was so inevitable that even the Genevan author understood part of political

power (its constituted part) had to be delegated to be exercised.

% To Runciman and Vieira, “The conception of political representation that Sieyés espoused in 1789 had more
fundamentally in common with what was happening on the other side of the Atlantic than it did with what was going
to happen in France” (2008, p. 37). They go as far as arguing the Federalists managed to out in practice a plan similar
to the French abbé propositions through the Philadelphia Convention of 1787, with the main difference that the
Americans were “more federalists” and gave in more power to the individual states than the French author would have
wanted.

47 Once more, the “Citizen of Geneva” admitted the delegation of the executive power but saw legislative representation
as an alienation of popular sovereignty. As famously referred, representation would lead to political slavery: “In a truly
free State, the citizens do everything with their hand and nothing with money: Far from paying to be exempted from
their duties, they would pay to fulfil themselves” (Rousseau, 2010, p. 112). Madison, on the other hand, understood
representation as filtering private interests to extract what is common about them. His main goal here is to prevent
“instability, injustice and confusion introduced into the public councils” by establishing a Union where majority
factions are controlled by the republican principle according to which “the public voice, pronounced by the
representatives of the people, will be more consonant to the public good than if pronounced by the people themselves,
convened for that purpose” (Madison et. al., 2008, p. 53). Coupled with extensive territory (where variety of interests
regulate the power of factions), representation provides “the republican remedy for the diseases most incident to the
republican government” (Madison et. al., 2008, p. 55).
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In short, past definitions of popular constituent power became a foundational and largely
unrestrained, even if political theorists like Frank (2007) have shown that Madison’s constituent
claims were not made in a normative void. Constituted power, on the other hand, was limited by
norms and institutions. The trouble here is that both constituent and constituted power often exist
only through representation, even if symbolic, presumably partial, and not always electoral or
institutionalized. This is even more challenging once we consider both branches of popular power
refer to the same vocabulary to affirm its legitimacy. “The people”, however, means something
different at every moment. In the next chapter, we fast-forward to the 20" century and investigate
how popular sovereignty and constituent power reappear in relation to democracy, especially after
19" century’s rehabilitation of democracy as a word with positive worth. Particularly, it will be
interesting to examine the concepts’ contrast with forms of constituted popular at a time when
(electoral) representation redefined the democratic imaginary and the people’s opportunities for

political participation.
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2. CHAPTER 2: WHEN SOVEREIGNTY BECAME UNPOPULAR

I have argued in the previous chapter that ideas of popular sovereignty and popular
constituent power do not necessarily entail popular government or democracy. From a historical
perspective, these concepts have changed as they were used in actual political disputes and in
response to the contingent realities of revolutionary times, as we have seen happened in 18"
century’s United States and France. Now, after ravelling out some of the knots that often tie popular
sovereignty and popular constituent power to democracy, and elucidating its old connections to
representation, in this chapter | investigate how the idea of popular constituted power gained
traction to substantiate representative democracies. Particularly, | want to explore in which ways
this new form of political organization incorporated and transformed ideas of popular power, now
clearly associated to a democratic vocabulary about the right to govern. Mapping out the margins
dividing the people’s constituent and constituted power, I also expect to better grasp the disputes

around the possibilities and limits of their political representation.

That the concepts’ meanings also convey their authors’ normative assumptions is inevitable
— each definition introduces one’s assessment of the gap between what they see in the world and
how the world should be. It might be easier to see, after so long, how Rousseau, Madison and
Sieyes’s theories carry “moral or cognitive judgements” mediated by concepts (Skinner, 2002, p.
177), but this is also true for Lee’s and Kalyvas’ conceptual histories. When Lee demonstrates the
disjunction between popular sovereignty and democracy in early modern constitutional thought, he
is describing democracy as a ruling practice, a form of collective decision-making. This is the only
way to find in Bodin’s theorizing a defence of popular sovereignty: it doesn’t result in popular
government. Kalyvas, conversely, outlines an alternative genealogy of constituent power according
to which popular sovereignty must be democratic, as it materializes a collective practice of self-

determination that is at once constitutional and revolutionary.

Nonetheless, there is a second and maybe even more complicated puzzle related to the
association between democracy and the people’s power to constitute a political community, and it
has to do with representation. Based on last chapter’s considerations, one can find that
representative solutions were often defended as facilitating, protecting, or even improving popular

government. Moreover, they provide the means for the people to exercise its constituent power, be
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it through Sieyés’ “extraordinary representatives” or in the Madisonian defence of the Philadelphia
Convention’s legitimacy. But if the people are not making constitutional decisions directly — as
Rousseau advocated — where should one draw the line between popular constituent power and
limited popular participation? And what are the consequences of drawing this line to specific
conceptions of democracy? There aren’t, of course, final answers to any of these questions, and
this is precisely what makes them interesting. To assume that the boundaries between the people’s
constituent and constituted power can be pushed one way or the other — the idea being that popular
power can be more or less institutionalized — leads us directly to the problem of representation in
ordinary and extraordinary politics. In addition, it implies that, as concepts, the people’s constituent

and constituted powers are inseparable and have interdependent meanings.

Finally, there is a historical reason for the inclusion of representation as a relevant topic for
an analysis of the democratic features of constituent and constituted power: in the 201" Century,
democracies became a representative regime in almost every Western country (Rosanvallon, 2006;
Pateman, 2012; Dunn, 2019). Democracy and representation have separate histories, and again,
modern political representation can even be said to have come before modern democracy
(Runciman and Vieira, 2008: vii). This is precisely what we have seen by reading Rousseau,
Madison, and Sieyes: none of them are democrats but in hindsight. For all three representation was

central to the distinction between constituent and constituted power, in theory and practice.

Indeed, representation was one of the leading reasons why democracy resurfaced, albeit
transformed, in the 19" century, as the most (if not only) legitimate political regime in the West. A
big leap then brings the reader directly to the 1940’s, to consider the recalibration of popular power
after the experiences of fascisms and Nazism in Europe and paying particular attention to
plebiscitary and dictatorial abuses (Rubinelli, 2020). Having provided a brief discussion of the
fundamental features of democratic development prior to the Second World War, | then analyse
post-war democratic theory to suggest that the foundational, creative, and exceptional features of
the people’s constituent power faded behind institutional arrangements and legal interpretations
aiming to define it by its constituted form. In this context, an idea like popular sovereignty was
deemed too absolute, too unbounded, too dangerous — “unpopular” to many political theorists, who
either dismissed or rejected it altogether. | hope to demonstrate that the waning a popular

sovereignty meant, at that time, the circumscribing of popular power to the limits of constituted
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politics, a clear move for electoral and competitive theorists of democracy, but present also in the
case of their participatory critics. Lastly, | examine the deliberative approach as form of theorizing
that recreates the opportunity to discuss the foundational and radical qualities of popular power,

even if ideally.

2.1. Democracy, at last, but representative

Any history of democracy’s overarching influence must consider its global expansion was
far from peaceful. From the European republics and constitutional monarchies of the 1920’s, with
their constitutional parliaments, through 1960°s and 1970’s violent efforts to expunge communism
in South America, to early 2000’s rough military attempts to “democratize” Afghanistan and Iraq,
we have witnessed above all the victory of a word — democracy — and a way of thinking attached
to it (Dunn, 2019, p. 117).® Modern democracy has never been a reinstatement of past Greek
experiences. Nonetheless, emerging as a universally legitimate political regime, the concept
brought with it the notion that rulers and ruled should sit in close proximity. So even if there’s no
expectation to fully restore ancient experiences of small and direct democracies anywhere in the
contemporary world, it doesn’t mean giving up in the challenge of building institutions and
practices that prevent the widening the gap between citizens and their government. As a concept,
then, democracy carries a sense of political equality as well as a demand for popular consent that
inevitably informs our perspective about how political power should be exercised (Dunn, 2019;
Manin, 1997).

Rosanvallon describes this concern about the democratic exercise of political power as a
conflation combination of a principle of justification (based on the people’s general will) and
majority rule as technique of decision (2011, p. 2). Indeed, democracies became largely
representative, but representative government has its own history apart from democratic
institutions. As | briefly discussed in Chapter 1, representative principles and institutions developed

to address challenges related to the political expression of popular power. Nevertheless, it wasn’t

“8 It is not by chance that democracy is one of Gallie’s most eloquent examples of an “essentially contested concept”
and a matter of “endless disputes” in which one should recognize “rival uses of it (such as oneself repudiates) as not
only logically possible and humanly ‘likely’, but as of permanent potential critical value to one’s own use and
interpretation of the concept in question” (1956, p. 193). | take that as sound methodological advice.
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until democracy’s “second coming” in the 19" century that representative government came to be
seen as the utmost form of democracy, or at least the “second best” democratic alternative.®
Bernard Manin, in his comprehensive historical recollection on the subject, argues that “the
founders of representative government did not intend to create a system in which the popular will
would govern, but neither did they desire that the decision of representatives would have no
connection with what voters want” (1997, p. 162). Thus, if consent through elections is as part of
representative institutions’ goals as some commitment to citizens’ interests, opinions, needs, etc.,
one can also see the side-lining of the popular will as a strategy to sustain the distance between

represented and representatives.

To Manin, the distance between the represented and representatives engenders a functional
separation, yet the distance also presupposes that “Elected representatives [...] should rank higher
than most of their constituents in wealth, talent, and virtue” (1997, p. 94). He calls this hierarchical
distance “the principle of distinction” and describes it as the aristocratic dimension of
representative government. Elections would, then, grant power to an aristocracy that was not
hereditary, but based on “social standing” and “affluence” instead (Manin, 1997, pp. 132-33). From
this perspective, democracy was reinvigorated in the context of 19™ century’s struggles for the
franchise and demands for the elimination of wealth restrictions that prevented the lower classes
from seeing their candidates run for office. Although, in most countries, universal suffrage only
became a reality decades into the 20™ century, the rapidly oscillating regulations about who could
vote and be voted demonstrate enfranchisement was a heated topic of public and intellectual

interest from North to South.5! These demands for political inclusion reiterate the democratic side

49 Although in the previous chapter | tend to use representation and representative government somewhat
interchangeably, as it was done also by the authors whose thoughts | refer to, here it is important to stress the difference.
Political representation refers to a broader notion of “bringing into presence something previously absent”, as famously
stated by Hannah Pitkin (1967, p. 3). Representative government, on its turn, is a specific institutional arrangement in
which individuals are chosen for ruling positions through periodic elections.

%0 Dasgupta puts it in very interesting terms when he discusses the Federalist solution to prevent the constituent “we
the people” turn into a factious majority, that is, to control the political effects of social distinctions. “If the distancing
devise [representation] was meant to close the revolutionary chapter, the doctrine of separation of power has the effect
of precluding any revolutionary transformation within the framework of the constitution” (Dasgupta, 2014, p. 57). In
this sense, representative institutions, and the separation of power — two of the main features of a constitutional
government — might be seen as compatible with an understanding of popular constituent power as an abstraction, but
not with democracy as a direct expression of popular will.

51 For an overview of the intellectual contexts of Britain, France, and United States on the debates about representative
government during the 19" Century, see Runciman and Vieira, 2008 and Manin, 1997. And for data describing the
45



of elections and representative government, Manin argues, because “under a system of universal
suffrage, elections give each citizen an equal say in the choice of representatives, [...]. More
importantly, they all equally share the power of dismissing those who govern at the end of their
term” (1997, p. 149). In a sense, it is this “Janus faced” character of elections — at once aristocratic
and democratic — that opens space for representative government and democracy to cross paths

while encompassing different meanings of popular power.

The 19" century demand for equality wasn’t, however, restricted to political rights. The
revolutionary spirit relived in 1848’s radical uprisings left no doubt the relationship between the
parliament and the streets was far from peaceful.5? As the people secured their foundational role in
modern states, the working-class aspirations of social reform eventually led to a sense of “fear of
the people as an inorganic mass, the creature of actions and expressions both unpredictable and
unmasterable” (Rosanvallon, 2006, p. 84). At the same time, the contentious popular inclination to
direct political action was channelled by mass parties, social democrats and socialists, the latter
claiming the title of democrat at least until 1917 (Dunn, 2019: 130). Indeed, the rising of the masses
as a new political subject, now organized within the network of parties, signalled to “the end of
elitism that had characterized parlamentarianism” (Manin, 1997: 206)%. Manin, in fact, stresses
how mass parties altered the relationship between represented and representatives by (i) enabling
representatives to be selected from the ordinary people and (ii) keeping the representative’s

activities under the party’s control.

expansion voting rights over the years and across the globe, see Przeworsky, 2010. It is also important to note that the
challenge to accommodate demands for popular participation within parliamentary systems during the 19" Century
wasn’t exclusive to Anglo-European soil. In Brazil’s 1860’s, for instance, the so-called Radical Clubs instigated
participatory claims and liberal demands of free speech and freedom of association in a way already contesting the
ruling of the Portuguese Crown (Bignotto, 2020). Slavery was also in the public agenda, as many republican figures
like José do Patrocinio, Joaquim Nabuco and André Reboucas were abolitionists. Brazil came to be a republic a few
decades later, in 1889, with its first republican constitution promulgated in 1891, with presidentialism, federalism, and
a bicameral system as its main features (Bignotto, 2020, p. 60).

52 As stated by Dunn, “The extension of legislative representation and the widening of the franchise aroused bitter
conflict sooner or later almost everywhere, often threatening the survival of the regime” (2019, p. 127).

53 political parties were only integrated to modern representative government from mid-19™ Century onwards — factions
were a huge threat to authors like Madison, as discussed in Chapter 1. For further reflections on the differences between
parliamentarian and mass-party democracy, see: Manin, 1997, Chapter 6: Metamorphoses of representative
government, pp. 193-218.
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One might readily see how these novel and democratic forms of exercising political power
appear as an inversion of Sieyes and Madison’s idealization of representation, characterized by the
independent ruling of the distinguished citizens, and based on personal trust. Indeed, the
massification of political parties pushed the political arena out of trust-based relationships and more
towards class distinctions. Massification doesn’t, however, result in less elitist parties. Just as in
parliamentarianism, parties too foster distinctions between representatives and represented, only
promoting a different kind of elite wherein activists and leaders entrenched in the party’s
bureaucracy congeal on opposite poles of a party. Still, unlike political programs which rely on
individual candidacies, mass parties offer a “sense of membership and social adherence” (Manin,
1997, p. 210) that did not exist before. Representative government as such was perceived as shifting
towards democracy, taking “a step in the irresistible advance of equality and popular government”
(Manin, 1997, p. 196). Even so, Manin seems to doubt the democratic credentials of mass parties.
He suggests party instructions impair public discussion and prevent representatives from changing
their mind after hearing about all the positions at stake in the decision-making process. What Manin
leaves out of the picture, however, is the possibility of party programs being themselves debated

and revised following collective debate — the same type of circularity Nadia Urbinati
finds at the core of representative democracies in general (2006, p. 27).

The 19™ century witnessed rapid reconfigurations of power co-emergent with far-reaching
advances of capital and anti-colonial or republican movements. Recognizing this as an
overwhelmingly complex historical time, by no means the previous paragraphs portray a
comprehensive analysis of such a long period and its longstanding consequences. But as my goal
is to address how democratic theorists faced the problem of popular constituent power when
constitutional states are finally established, and political actors were remarkably alarmed by the
risks of totalitarianism, it seems important flag three points of attention of 19" century’s political
history: (i) representative practices—elections above all—and parliaments slowly incorporated
democratic demands for popular participation, and the struggles to expand the franchise and lower
the wealth threshold for candidates were often translated into new laws and regulations; (ii) the
overlapping of representation and democracy was not complete, and political discontent led the
people to take the streets and organize politically, including in socialist mass-parties “with

democracy on their banners” (Dunn, 2019, p. 128); and (iii) new constitutions were flourishing
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everywhere, defining the internal and external limits of political power while strengthening

national borders and identities.

Before moving on to the study of post-war democratic theory and its evasive treatment of
popular constituent power it is crucial to register that the notion of a progressive history, with one
event allegedly leading to the next, couldn’t be more distant from the complex unfolding of social
and political events. Instead of outlining cause-and-effect relationships between historical events
and theoretical developments, I address what Rosanvallon defined as “the political”, directing
attention to “the site where the multiple threads of the lives of men and women come together,
what allows all of their activities and discourses to be understood in an overall framework” (2006,
p. 34). That is, | am looking into historical events as they unfold in the political discourses of post-
war democratic theorists. Additionally, though I have focused on a narrow dimension of Anglo-
European history, | am aware that across the globe constitutional processes, radical social
movements, and democratic theorizing adapted and reimagined canonical democratic thought to
meet their own needs and realities. In 19" century Latin America, for instance, the United States’s
independence inspired an understanding that constitutional processes should identify “one or few
crucial problems” to be resolved by the new constitutions (Gargarella, 2013), leading to a
description of the Latin American countries’ challenges along the lines of the classic tension
between collective self-government and individual autonomy. But the solutions we have found are
our own. Enacting the principle of separation of powers, for example, Roberto Gargarella describes
Brazilian “Moderating Power” (reserved to the monarch) and Mexican “Supreme Conservative
Power” as innovative alternatives that “attempted to put in practice the notion of a neutral power”
that could oversee and, in many ways, control the executive, the legislative and the judiciary
(Gargarella, 2013, p. 18).

It is a fact, however, that what has conventionally been called democratic theory, especially
from the 1940’s to the 1980°s, was produced in the intersection between the West and the Global
North. As the work of authors like Joseph Schumpeter, Robert Dahl, and Carole Pateman
demonstrated through its proliferation, West-North theory is quoted, referenced, and criticized
around the globe, particularly in relation to literature discussing political representation. What

follows then is not a comprehensive review of post-war democratic theory, but a historically
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situated fragment that reveals a recalibration in the uses and meanings of popular power to fit a

new democratic context.

2.2. A theory for “democracy as we know in practice”54

After World War Il, according to Dunn, it was clear that democracy had come to stay.
Indeed, it was “in face of the horrors of the Third Reich and the brutalities of Japan’s Asian
conquests, that Europe’s threatened and largely conquered peoples joined ranks with America
beneath the banner of democracy” (Dunn, 2019, p. 129). At the same time, as we have seen, the
very meaning of democracy was amended during the 19th century to be representative, retaining
features of republican mixed constitutions such as rule of law and the separation of powers (Pettit,
2017, p. 495). So, in the wake of dictatorships and totalitarianisms that went as far as the Nazi
persecutions and mass executions, a strong fear that the masses could be again easily carried away
by charismatic authoritarian leaders only galvanized the feeling that popular power had to be
curtailed for the sake of democratic stability. Constitutions were re-enacted and political
institutions fortified, entrenching the notion that it was necessary to control “the people” to prevent
renewed horror and devastation. In addition, when the fragile alliance between the United States
and USSR fully disintegrated, liberal democracy was set to fight its last enemy: Soviet Union’s
communism and the spectrum of socialism spreading to all parts of the world — the final face of

20™ century totalitarianism.

Over the second half of the 20" century many theorists tried to make sense of this yet
vaguely defined “democratic theory”®® produced against the backdrop of traumatizing experiences

and having liberal democracy as part of the available vocabulary.® What electoral and participatory

54 This is Robert Dahl’s definition to polyarchy. Yet I see this idea of a democratic theory for the existing democracies,
and not their ideal forms, as central to Schumpeter’s thoughts, as further discussed in the next paragraphs.

%5 Robert Dahl’s A Preface to Democratic Theory (1956); Anthony Downs’ An Economic Theory of Democracy (1957);
H. B. Mayo’s An Introduction to Democratic Theory (1960); C. B. Macpherson’s Democratic Theory (1973); Giovanni
Sartori’s Democratic Theory (1979) and Democratic Theory Revisited (1987); and J. Roland Pennock’s Democratic
Political Theory (1979) are a few examples of books from the second half of the 20™ Century that refer to a democratic
theory on its titles. Although not using exactly these terms, I would add Joseph Schumpeter’s Capitalism, Socialism,
and Democracy (1942), for its extremely relevant formulation of “Another Theory of Democracy”.

% In one of the first post-war books addressing something called “democratic theory”, H. B. Mayo is explicit about the
context in which the idea of democracy was being disputed and redefined: “At that time two large European countries
— Germany and Italy — proclaimed their adherence to theories that were elitist, authoritarian and violently anti-
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theories of democracy have in common is a particular focus on how democracy should work as a
regime, developing ways for the people to safely exercise power in constitutional and
representative political systems. Political theorists and scientists have many times been confronted
by popular power as both an idea and a reality that needs circumscribing, yet during the 18™ and
19t centuries there was no way around the tensions arising from the fact that popular power was
foundational to modern states, though its integration was not without great difficulty. Thus, once
democracy was firmly institutionalized and representative systems were in place, ready to
overcome totalitarian and authoritarian menaces, there was little reason to risk reopening the door

for the uncontrollable masses and the unbounded people.

Retracing central debates within democratic theory, especially from the 1940°s to the
1990’s, this chapter suggests that popular power was typically discussed in its constituted form. In
other words, theorists — elitists, pluralists, defending popular participation, or else — thought of
intricate institutions and appealing justifications for different means through which the people
could take part in political decision-making. According to Kalyvas’ description of post-war
democratic theory, these authors were chiefly concerned with “normal politics” being
“monopolized by political elites, entrenched interest groups, bureaucratic parties, rigid
institutionalized procedures, the principle of representation, and parliamentary-electoral processes”
(2008, p. 5). To be clear: it is not so much that the meaning popular power was not a source of
disagreement and dispute in trying to define and explain democracy, or to distinguish between the
“so many different approaches to democratic theory” (Dahl, 2006 [1956], p. 1). Rather, popular
consent, participation, authorization, and legitimacy were, most of the time, employed as a
vocabulary to present and defend alternatives for the exercise of popular power within the

constituted order.

Now, we turn to a discussion of the post-war democratic theory itself. | start with possibly
one of the most relevant authors to political scientists interested in democracy and its institutions,
a thinker with considerable relevance even now, Joseph Schumpeter. Schumpeter endured

hardships during the First World War and witnessed the economic crisis of its aftermath, but his

democratic. Occasionally, it is true, Hitler called his system ‘real democracy’ and Mussolini once described Fascism
as ‘an organized, centralized and authoritarian democracy’, but these atypical remarks need not confuse us; for the
most part the Nazis and Fascists rejected democracy and boasted of doing so. Today nearly all the world, including a

number of communist countries, has kind words for democracy” (1960, p. 21).
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most relevant work about democratic theory would come later, published in 1942.5" Influenced by
the totalitarian capture of the masses and the collapse of the Weimar Republic, like most of his
contemporaries, Schumpeter was also a fierce critic of Marx and socialism. Considering the use of
force through revolution and dictatorship, to achieve the socialist goals, Schumpeter declared that
“Whoever is prepared to relax this requirement and to accept either frankly undemocratic procedure
or some method of securing formally democratic decision by undemocratic means, thereby proves
conclusively he values other things more highly than he values democracy” (Schumpeter, 2008
[1950], p. 237). The key word here is method. Democracy, to him, “is a political method, that is to
say, a certain type of institutional arrangement for arriving at political — legislative and
administrative — decisions and hence incapable of being an end in itself” (Schumpeter, 2008 [1950],
p. 242).

Schumpeter envisioned a representative system capable of limiting popular participation,
while remaining attentive to the risk of political propaganda aimed to engage the irrational masses.
His critique of democracy’s classical doctrine targeted the unifying notion of common good,
doubting it could emerge from the general will that “every normal person can be made to see by
means of rational argument” (Schumpeter, 2008 [1950], p. 250). In this light, it makes no sense to
rely on the common good because it is impossible to assume (i) that all individuals are rational in
politics; (i1) that every individual could agree about the common good’s content, or (iii) that they
would in turn agree about the means to achieve it. To support his arguments against the “classical
doctrine”, Schumpeter reiterates how a citizen is a disinterested subject whose mental performance
“drops down [...] as soon as he enters the political field” (Schumpeter, 2008 [1950], p. 262). Once
individuals are seen as less than rational for political matters, the will of the people can be easily
manufactured by politicians, making it “the product and not the motive power of the political
process” (Schumpeter, 2008 [1950], p. 263). This is an important shift in the logic of representation,
emptying it from a predefined content. It is also interesting to notice that Schumpeter’s criticism
of “classical doctrine” denounces its shortfalls to promote political decisions, exactly because in
“the real world” there is no common good to guide political action. Having disqualified all versions

of a pre-existing collective will, however, one is left with very little resources to understand where

STAll quotations and references here are from the 2008 Harper Perennial edition of Capitalism, Socialism and
Democracy, reproducing its third edition published in 1950. The original text was first published in 1942, and | found
no records of major changes from the 1942 to the 1950’s edition.
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democratic consent comes from: is it taken for granted, or fully equated with electoral

authorization, as it seems suggested by his “another theory of democracy’?

Thus, in Schumpeter’s attempt to overcome the idea that democracy is the realization of
the common good, he advanced a theory wherein the people “produce a government” rather than
“deciding [themselves] on political issues” (Schumpeter, 2008 [1950], p. 269)%8. Rather than the
people, it is representatives who play an active political role, exercised in a competitive context to
obtain popular allegiance and electoral support. Elections buttress this conception of democracy
precisely as they are a “recognized” method enabling individuals to participate in the selection of
political leaders, although having their choices and opinions in most cases shaped by the

representative’s initiative to garner votes (Schumpeter, 2008 [1950], p. 282).

In democratic theory’s so-called “classical model”, the representative’s role is to implement
the popular will, and the legitimacy of her authority comes from doing so appropriately.°. With
the general will out of the picture, the electoral process is all that’s left to legitimize the exercise
of political representation. It is a rather weak link, made even more fragile by Schumpeter’s
disregard for the regularity of elections to reaffirm popular authorization at each time (Manin, 1997,
p. 176)%. As noted by Manin, the possibility to periodically dismiss rulers can potentially give the
voters some power over elected representatives, at least the ones willing to be reelected.
Furthermore, according to Dunn, the professionalization of politics approximates for representation

the function of stewardship, resuming Rousseau’s maxim that voters are only free at the very

%8 Schumpeter’s classical definition states that “the democratic method is that institutional arrangement for arriving at
political decisions in which individuals acquire the power to decide by means of a competitive struggle for the people’s
vote” (Schumpeter, 2008 [1950], p. 269).

% This is why Rousseau distinguished representation from delegation in the Social Contract.

80<It is because Schumpeter failed to note the central importance of anticipation in the representative’s political
activities that he wrongly believed that representative democracy could be reduced to the competitive selection of
decision-makers and that he could dismiss as a myth the idea of voters influencing the content of public decisions”
(Manin, 1997, p. 179). Manin’s own solution to the problem of political authorization transcends the electoral process
and incorporates public debate for its “task of producing agreement and consent”. Discussion, in this case, does not
result in a political decision, but leads to a majority consent that grounds decision-making. At the end, though, even if
“trial by discussion” is one of the author’s principles of representative government, he is clear in stating that “It is the
consent of the majority, and not debate, that makes the law” (Manin, 1997, p. 190).
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moment of elections:®* “for most citizens most of the time there was little room for doubt they were
still being ruled” (2019, p. 139). To be short, these democratic theorists demonstrate that under the
post-war model of democratic rule, substantial political power ends up being transferred away from

the people and to its governing authorities.

Many other consequences arise from the shift of focus from democratic goals (equality, in
particular) towards democratic means. Examining the definition of the concept, whereas
democracy has been repeatedly conceived as the people’s government, for Schumpeter it should
instead be understood as “the government approved by the people” (2008 [1950], p. 246). From
this standpoint, there is no necessary connection between the people as a unity (or the people’s
will) and political decision-making authorized by the people — in fact, the first doesn’t even exist.
What the electoral process promotes is the chance for every individual to express herself while
delegating the actual ruling power to a representative of her choice. In face of this model,
Schumpeter shows that popular power must be reassessed. First, it does not entail any form of
direct or unbounded political power aiming at the common good. And second, it is not a reference
to the people as whole — nor it demands political equality in a strong sense.®? Therefore, we are left
with the possibility of exceptional “spontancous revulsions” that “upset a government” and
influence representatives’ opinions and decisions. However, while popular revulsions may be
partially or periodically beyond electoral politics, and popular revulsions may aim to “enforce a
certain course of action” they are not for that reason “contrary to the spirit of the democratic

method” (Schumpeter, 2008 [1950], p. 272).

Moving beyond the electoral process, Robert Dahl published his own considerations on the
available democratic theories around the same time. Like Schumpeter, he too witnessed the Second
World War, voluntarily serving in the U.S. Army in Europe before going on to establish himself

as a professor at Yale in 1946. In 1956, his Preface to a Democratic Theory put forward

61 “The English people thinks it is free; it is greatly mistaken, it is free only during the election of Members of
Parliament; as soon as they are elected, it is enslaved, it is nothing. The use it makes of freedom during the brief
moments it has it fully warrants its losing it” (Rousseau, 2010, p. 114).

52 Schumpeter refers not only to the inequality between representatives and represented, but to the fact that all countries
establish limits to the universal extension of franchise. It doesn’t matter, however, if voting restrictions are based on
age (as it happens in most countries), because to him “The salient point is that, given appropriate views on those and
similar subjects, disqualifications on grounds of economic status, religion and sex will enter into the same class with
disqualifications which we all of us consider compatible with democracy” (Schumpeter, 2008 [1950], pp. 244-245).
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“Madisonian” and “Populist” conceptions of democracy by their “maximization” features:
“Madisonian theory postulates a non-tyrannical republic as the goal to be maximized; populistic
theory postulates popular sovereignty and political equality” (Dahl, 2006 [1956], p. 63). Achieving
these democratic goals, then, is a matter of finding the best governmental processes in each case.
In this sense, although ethically loaded, Madisonian and Populist democracy are not mere ideal
theories. If, on the one hand, the democratic process implies specific normative outcomes, it is also
possible to trace the logical and empirical conditions leading to their respective goals. What we

read in Dahl’s Preface, then, is a critique of each model’s cohesiveness and preciseness.

Shifting the focus from democratic aspirations, Dahl suggests it is also possible to
investigate democracy using a descriptive method, conceptualizing democratic nations as a “single
class of phenomena”, making it possible to identify “the distinguishing characteristics they have in
common”, as well as determine “the sufficient conditions for social organizations possessing these
characteristics” (Dahl, 2006 [1956], p. 63). The author’s focus on the social prerequisites for a
democratic order include an assessment of “extra-constitutional factors” such as “consensus [and
social training] on the polyarchal norms” (Dahl, 2006 [1956], p. 135). In this, his theory is less
elitist than Schumpeter’s because it takes into consideration that, in a pluralistic society, individuals
can organize to promote their interests and demand the representatives’ attention to their needs.
Yet, it assumes this bottom-up form of pressure is entirely mediated by the power to vote and the
chance of electoral accountability. Indeed, to Dahl elections still figure as a central mechanism to

promote democratic values, no matter from which perspective one decides to analyse it:

“none of the developments in the past century and a half in understanding the operation of
democratic societies, and certainly none of the recent developments in empirical political
science should be interpreted as decreasing the critical role of elections in maximizing
political equality and popular sovereignty” (Dahl, 2006 [1956], pp. 124-125).

Though there are definitional elements of democracy scattered throughout Dahl’s 1956
work, the author’s definition of democracy is most clearly stated in his 1971 book, Polyarchy. In
this work, he defends all citizens are political equals, suggesting that because of citizen equality,
democracy must entail a “continuing responsiveness of the government to the preferences of its
citizens” (Dahl, 1971, p. 1). What I find most interesting about Dahl’s definition of democracy is
that it sets a parameter to evaluate the democratic level of a country. Indeed, the author’s famous

distinction between a democracy and a polyarchy materializes his intent to distinguish the first as
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an ideal, and the second as its worldly translation. Polyarchies then name an operationalized
equivalent to democracy in which “opportunities for public contestation are available to the great
bulk of the population” (Dahl, 1971, p. 202). The advantage of such a way of thinking about
democracy, he sustains, is the possibility to compare different political regimes in terms of their
position in the democratization process. Two main variables, summarized as liberalization (public
contestation) and inclusiveness (participation in the elections and public offices), offer the
classificatory scope for systems according to their institutional arrangements. The higher they rank,
the closer they are to polyarchies — the lower positions in the raking being dangerously near to a

closed hegemony.

Such an effort to create a method to categorize political systems by their levels of
liberalization and inclusiveness can be also understood as a reaction against extreme positions in
democratic theory. There are less than trivial differences between Gaetano Mosca’s skeptical
defense that “every regime is, after all, dominated by a ruling minority” and “liberal or radical
democrats disappointed by the transparent failures of polyarchies and near-polyarchies” (Dabhl,
1971, p. 18). If noted, these distinctions between a polyarchy and a competitive oligarchy or
inclusive hegemony can offer concrete guidelines for democratization. And democratization can
protect the people from policies of severe physical coercion or extreme sanctions.® Seen under this
focus, thus, Dahl’s democratic theory undoubtedly incorporated principles of freedom and equality
as goals to be achieved by political regimes, even if democracy itself was transformed into an
adjective and a verb (democratic and democratization). This is again a difference between his and
Schumpeter’s view of democracy as just a method, but once more at the core of Dahl’s democratic

conception we find competitive elections and enfranchisement two variables defining a polyarchy.

It is not hard to imagine some of the criticisms to these competition-oriented theories
centered in the electoral process. In the next section we will see that both Schumpeter’s elitism and
Dahl’s pluralism have been denounced for their excessive formalism and dismissal of non-electoral
political participation. Still, these theories became hegemonic — in Political Science maybe more

than in other fields — for their alleged objectivity when compared to more prescriptive approaches,

83 “The evidence in this point is impressionistic. However, so far as I know, no polyarchy has ever undertaken policies
involving anything like the degree and extent of coercion used during the forced collectivization of farming in the
USSR in 1931-31, when millions of people were deported to Siberian labor camps or died from execution or starvation.
Stalin’s purges in the thirties sent many more millions to prison, torture, and death. Hitler’s policy of extermination of
Jews and all political opponents is too well known to need emphasis” (Dahl, 1946, pp. 26-27).
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claiming to be more relevant, more useful, and scientific (Pateman, 1996, p. 7). Another interesting
critique suggests these approaches remove “popular government” from democracy’s core (Miguel,
2013, p. 59). There are indeed reasons for such a critique, as we will see in the forthcoming
discussion of participatory theories of democracy. However, | would rather argue Schumpeter and
Dahl did not attempt to reject popular government, rather, they attempted to redefine popular
government. Neither Schumpeter nor Dahl abandon democracy as offering a sound and convincing
language to speak about political legitimacy. It is true Schumpeter’s notion of popular government
is highly restricted, but he places considerable emphasis on dismissing “a classical doctrine of
democracy” in order to replace it with “another theory of democracy” — a theory in which popular
government means the popular right to produce a government by choosing political representatives.
Dahl’s attempt to redefine popular government is even more straightforward: he chose the word
polyarchy to describe an existing political regime that resembles democracy, but realistically, as it
can be defined by achievable goals such as expanding the right of suffrage and promoting political
competition. Popular government, then, is a matter of making sure most individuals can vote, and

that their representatives can advocate on behalf of their interests.

So far, the theories we have discussed take elections as the central mechanism for popular
consent and authorization. The electoral process is supposed to channel popular interests and needs,
so that representatives can take them into consideration while deciding on collective matters of a
nation. In these theories, political legitimacy appears as mainly procedural, and dependent on the
establishment and expansion of universal suffrage. Popular control is defined and evaluated by the
representatives’ responsiveness to society’s preferences. As a result, political activity beyond (or
contesting) electoral domains goes unexamined; political conflicts are ideally subordinated by
political institutions. There is no room for “the people” as a constituting agent, and possibly not

enough room for its constituted counterpart as well.

2.3.  Democratic theory beyond elections

While competition-based democracy was being discussed as the best available strategy to
produce political stability—aggregating preferences of more and more individuals with suffrage
expansion and parties making recruiting efforts within the working class (Dahl, 1990 [1970])—
from the 1960s onwards it became difficult to imagine political participation as restricted to
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electoral moments. According to Jane Mansbridge, the 1960s was “the heyday of community
control”, and while investigating what was happening in the United States, she found initiatives of
local participation were becoming more and more common (1980, p. viii). Similarly, the fact that
scholars like Schumpeter “valued low participation and apathy for their claimed contributions to
political stability” (Phillips et al., 2010, p. 814) prompted responses that revisited the democratic
potential of direct participation. Carole Pateman’s Participation and Democratic Theory (1970)
certainly is one of the best-known direct contestations of elitist assumptions and propositions on
the subject, and an innovative reflection about the contribution of daily-life political participation
to the national representative system. A decade later, Jane Mansbridge also suggested a new way
to understand democratic practices rooted in a combination of what she called unitary and
adversary democracy.® Whereas the former was based in friendship and the existence of acommon
interest, the latter was marked by the fact that members didn’t know each other and were always
assumed to have conflicting interests. Despite their differences, Pateman and Mansbridge bring
issues of participation and the common interest back to the center of democratic theorizing.® Other
conceptions of “the people” and their political role emerge, then, as it is possible to think of more

chances to be active before and after casting the ballot.

b (13

Pateman’s defense of a participatory citizenry starts with a review of democracy’s “classical
myth”, only now to contest the so-called “orthodox doctrine” that valued stability above all and
emphasized the dangers of wide popular participation. Historically, she finds there were two major
events that highly influenced democratic theorizing from the 1950s: the rise of totalitarian states —
and the contrast between totalitarianism and democracy — as well as the advent of a political
sociology, a more empirically oriented approach to social and political issues (1970, p. 2). Insuch
a context, democratic ideals related to the maximization of political participation were considered

unreal, but her description in fact stresses the perception of risk involving popular engagement:

54 As it will become clear, Mansbridge’s opposition between adversary and unitary democracy do not overlap exactly
with Pateman’s participatory objection against elitist democracies. Adversary democracy’s ideals, although oriented
towards accommodating conflicting interests more than forming a consensus, “are fully consistent with, and may well
require, the active participation of all citizens to ensure that their interests are protected equally”, and in the same vein,
“when interests coincide [in unitary democracies] participation is sometimes unnecessary and irrelevant” (Mansbridge,
1980, p. xii).
8 Other very relevant theorists that engage in this revival of participation in from the 1960’s are Crawford B.
Macpherson (1973, 1977) and Benjamin Barber (1984).
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“The collapse of the Weimar Republic, with its high rates of mass participation, into
fascism, and the post-war establishment of totalitarian regimes based on mass participation,
albeit participation backed by intimidation and coercion, underlay the tendency for
‘participation’ to become linked to the concept of totalitarianism rather than that of

democracy” (Pateman, 1970, p. 2).

Once more, the “spectre of totalitarianism” appears as one of the reasons why part of
democratic theory rejected a substantive conception of “the people.” Pateman indicates this change
in perspective was also supported by “large scale empirical investigations into political attitudes
and behavior” revealing that most citizens have no interest in political matters — what in turn would
explain, for example, “widespread non-democratic or authoritarian attitudes” (Pateman, 1970, p.
3). It shouldn’t come as surprise that she was writing against Schumpeter’s line of argumentation,
as he was an admitted adversary for what he claimed to be a “realistic definition of democracy.”
But she is also very critical of Dahl’s polyarchic approach, as it gives disproportional attention to
institutional arrangements and elections in comparison to other democratic practices and activities
(Pateman, 1970, p. 8). In each case, she contests a mainstream “contemporary theory of
democracy”, a contemporary theory chiefly concerned with the functioning of the representative
system. Participation is only necessary in the electoral process, and it works to protect one’s private

interests and her right not to be subjugated by any arbitrary decisions of a political leader.

Another central problem in this so called “contemporary theory” refers to a widespread
claim that it is not normative. On the contrary, contemporary theory draws its explanations from
empirical data and from descriptions of democracies as they exist in the real world, supposedly
leaving aside any understanding of how democracy should be. We know it is impossible to be as
neutral, particularly in Social Sciences, and Pateman stresses how much these “orthodox”
propositions end up taking the Anglo-American system as an ideal model of a democratic polity,
one in which representatives are controlled and accountable by voters, who can choose them among
a political elite (1970, pp. 15-16). In this sense, not only these theories are as normative as any, but
most importantly they are built to counter a mythical “classical theory of democracy”, strongly
participative, that resulted from misleading and homogenizing assumptions about authors as distant
as Rousseau, John Stuart Mill, and Jeremy Bentham (Pateman, 1970, p. 17). Offering herself an
interpretation of the “classics”, Pateman reinvigorates the participatory foundations of democracy

while developing a political theory that reconnects participation and decision-making, pointing out

58



that “The existence of representative institutions at national level is not sufficient to democracy”
(Pateman, 1970, p. 42). It wouldn’t be precise, then, to suggest the author is defending a direct
form of democracy exclusively. Her claim is exactly that “individuals and their institutions cannot

be considered in isolation from one another” (Pateman, 1970, p. 42).

At the core of her participatory theory of democracy we find a broad educative function for
participation. To Pateman, there is a necessary social and psychological training enabling the
citizenry to develop democratic skills and learn about democratic procedures. It is practice leading
to perfection, in the sense that more participation results in better participation. And for this
educative process to happen, it is crucial that decision-making is shared between individuals in
somewhat unusual spaces, such as the workplace (industry, above all).%® Moreover, the collective
conduction of management based on shared interests, in contexts other than traditional sites of
political representation (parliaments), gives a new political status to these spaces that were (and
still are) often understood as belonging to the private sphere. Not just industry, but the family and
institutions of higher education, to mention only the author’s examples. Pateman insists on the
empirical viability of participatory systems, and her discussion of political efficacy emphasizes
non-governmental participation as a means to promote a sense of equal influence in determining
the outcome of collective decisions (Pateman, 1970, p. 43).%” The participatory model thus features
“a set of prescriptions and plans of action necessary for the attainment of political democracy”
(Pateman, 1970, p. 21). This can happen in two self-reinforcing ways: individuals take part in
personally relevant, small scale political debates with the possibility of directly determining their
result, and by doing so they develop “social and political capacities” that qualify and promote

engagement in a wider range of political issues.

Mansbridge, on the other hand, leads us “beyond adversary democracy” through an

analogous path, questioning the supremacy of voting as the only available strategy to decide o

8 “Thus industry and other spheres provide alternative areas where the individual can participate in decision making
in matters of which he has first-hand, everyday experience, so that when we refer to participatory democracy we are
indicating something very much wider than a set of institutional arrangements at national level” (Pateman, 1970, p.
35). In this Pateman distances herself from Dahl, arguing newly incorporated sites of political participation, such as
workplaces, should not be seen just as intermediary institutions advocating for their members interests in representative
government. They also play a very important educative role in qualifying citizenship.

67 Participation in industry (or in other workplaces, for the sake of the argument), “involves a modification, to a greater
or lesser degree, of the orthodox authority structure; namely one where decision making is the ‘prerogative’ of
management, in which workers play no part” (Pateman, 1970, p. 68).
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collective issues. To her, this representative model of democracy — adversary, she named it — exists
side-by-side with an “older understanding” based on consensus. Unitary democracy indeed
contradicts the adversarial model, but it doesn’t mean one of the two has to always prevail. It
depends, once more, on the context: “When interests conflict, a democratic polity needs adversary
institutions. When interests do not conflict, unitary institutions are more appropriate” (Mansbridge,
1980, p. 4). Democratic legitimacy is based on the “knitting together” of the two conceptions “into
a single institutional network” — one that combines quantitative and qualitative forms of equality.®®
In so doing, it is possible to avoid the complete replacement of the common interest with self-
interest. Allowing consensual processes to take place in small towns, workplaces, and
neighborhoods — that is, implementing unitary democracies in contexts where interests are most-
likely shared — takes seriously the notion that democracy is not only a matter of moderating
conflicting interests. It also works as a reminder that there is a lot of democratic life unseen under
the competitive and conflicting level of national government, while still acknowledging that
political decisions must be possible, and for that voting is a solution whenever adversary levels are

high enough to prevent consensus.

There is no doubt these theories of participatory democracy are better promoting the
democratic requirement of self-government than Schumpeter’s and Dahl’s — they do not dismiss it
as an unattainable ideal to begin with. At the same time, neither Pateman nor Mansbrigde
recommend direct democracy as a substitute for representation. As they make clear, their defense
of the people’s direct engagement in decision making can be seen as strengthening and qualifying
popular participation in representative systems. They are not, therefore, defending an ideal of
democracy incompatible with modern, large, and diverse nation-states, but instead looking for
participatory solutions that can incorporate citizens in political activities beyond the expansion of
suffrage to disenfranchised groups. In parallel, the two authors see more than efficacy and
legitimacy gains from participation, challenging the “orthodox” perspective according to which
individuals fail to demonstrate political rationality and prefer not to take part in political activities.

As we have seen, Pateman is adamant in defending the idea that citizenship is improved by popular

88 Qualitative equality is characteristic of unitary democracies and refers to the equal respect between the different
promoted by a sense of friendship in small-scale political contexts. It has to do with “people’s vivid sense of underlying
identity — a sense that rebels against the idea that either person is superior or inferior to the other” (Mansbridge, 1980,
p. 29). By contrast, adversary democracy features a quantitative form of equality that is primarily oriented towards
equal protection of interests, in situations where only little agreement is possible.
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participation, and, for example, the notion that when individuals take part in collective daily-life
decisions they can develop political skills that are essential for voting. On the same note,
Mansbrigde’s unitary version of democracy puts personal relationships and the activity of building

consensus back in the democratic picture.

But even these thoughtful participatory defenses of an active citizenship appear to fall short
in effectively addressing certain challenges of popular constituent power. Considering once again
Kalyvas’ definition of constituent power, we find that it is found in “informal, extraconstitutional
forms of participation that strive to narrow the distance between rulers and ruled” (2008, p. 7).
Although the multiplication of local sites for political participation can promote self-government,
advancing a form of political equality that is based on a sense of belonging and personal efficacy,
it cannot necessarily replace representatives and voters. Of course, as Pateman stresses, local
participation can very well be politically educative. And Mansbridge’s proposition reinvigorates
consensus as a democratic form of decision-making. But even when informal and non-
institutionalized, participation ends up being incorporated as part of the ordinary politics because
it finally fits into the existing constitutional order. It cannot be seen as an expression of “those
infrequent and unusual moments when the citizenry, overflowing the formal borders of
institutionalized politics, reflectively aims at the modification of the central political, symbolic,
and constitutional principles” that characterize constituent power (Kalyvas, 2008, p. 7). In
comparison with Schumpeter’s elitist and Dahl’s pluralistic approach, these frameworks bring to
the table theoretical innovations with increasing relevance, adaptable approaches that can be

refreshed every time we are confronted with democratic deficits.

Still, the constituent aspect of popular power that pushes institutional boundaries and
contests or reinterprets established constitutional principles is missing. Maybe one reason for that
lies in the fact that these participatory democratic theories do not discuss mass political
engagement, instead advocating for face-to-face discussions between small groups with shared
interests. This form of participatory politics does not question the constituted form of representative
democracies as they are. Even in a situation where local participation effectively changes the
political outcome at the national level, it does so moving upwards in the representative system. In
Mansbridge’s adversary model these local manifestations of democratic engagement function as a

democratic resource when consensus becomes impossible. As for Pateman, she recognizes that
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through improving adherence to democratic procedures, socialization gains can be “absorbed into
the general framework of the ‘contemporary theory’, providing the foundation for a more soundly
based theory of stable democracy” (Pateman, 1970, p. 105). There is, however, something very
radical about these demands for popular participation beyond elections. When suggesting a change
in the meaning of the democratic polity to include the private sphere, she poses a question to which
we have yet to respond: “Is [the democratic polity] solely the presence of competing leaders at
national level for whom the electorate can periodically vote, or does it also require that a
participatory society exist, a society that every individual has the opportunity directly to participate

in all political spheres?”” (Pateman, 1970, p. 106)

2.4.  Sovereignty Unpopular

On and beyond the ballot box, democratic theory has addressed popular participation
considering different means through which the people can decide on political matters. Most of the
time, these theories of democracy examine the “distribution of decision-making power” between
different political agents. Decision making power can be expanded horizontally through the
enfranchisement of previously excluded groups; this expansionary process represents the main
procedure for the historical promotion of political equality. This process is what we have seen
identified, for example, in Dahl’s discussion democratization. Likewise, it can also be the case that
democratization is expanded even through the vertical distribution of power, wherein different

opportunities for local engagement in decision-making processes are created.

Whatever the flow of political power, though, these democratic theories advance an
“activist conception of the demos”. This interpretation, taken from Kyong-Min Son, reveals that
the theorization of democracy has focused on “people’s claim-making activities”, be it to “regulate
how those claims are made” or to “resist those regulations as another way of perpetuating
institutional exclusion and marginalization” (Son, 2020, pp. 5-7). As a result, the demos and the
political institutions belong to opposite ends of the democratic continuum, often seen as being at
odds with each other. Confronted with challenges related to the stability and the legitimacy of
democratic regimes, the post-war democratic theories discussed above operated in a binary

framework that distinguishes representation and majority rule from consensus and participation.
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In short, an emphasis on sovereignty as a form of government became unpopular as an
“activist demos” was consolidated. This consolidation took place at a moment when political
stability was crucial, and ruling was above all defined as decision-making.®® This consolidation of
an activist demos is, of course, more obvious in the competitive and pluralists’ theories of
democracy because these theories emphasize the role of individuals as political agents who demand
their representatives act on private interests, fulfilling them through political decision-making.
Consequently, equality is a matter of assuring there’s a place for societies’ plurality of interests to
be expressed. Representatives, in turn, compete for popular support in each and every election,
making re-election one of the most important tools to promote responsive behavior towards voters.
That these theories gained traction in the postwar context is no coincidence, and Son (2020, p.18)
lists several different reasons that explain this structural shift to “instrumental democracy”:
capitalist development of free-market, a less value-oriented and more “scientific”” approach to
social sciences, the reconfiguration of nation-states, anticolonial struggles, bureaucratization of
political administration, and the encounter with totalitarianism to name a few. | have concentrated
my argument in stressing the relevance of the latter. Above all, as it was probably the totalitarianism
that manifested as the most threatening enemy of democracies for Schumpeter and Dahl, and
likewise, it was totalitarianism that Pateman and Mansbridge viewed as a persisting source of fear

that inhibited political participation.

Indeed, in the postwar period, theorists of democracy found that it necessary to be place
democracy as far away from totalitarianism as possible, and thus, whenever political participation
entered into the discussion, it appeared almost uniformly in relation to its promise to enhance or
destroy democratic political systems. This is precisely what lies behind Dahl’s comparison between

real and ideal conceptions of democracy:

“When one thinks about democracy as an ideal, I suspect that what most often comes to
mind is something like a committee, primary or referendum democracy. But when one
thinks about democracy as an accomplishment, | imagine that one is more likely to envision
the institutions of polyarchy” (Dahl, 1990 [1970], p. 116).

89 “Since this adversary revolution political theorists have more and more tended to see adversary democracy as the
only possible kind of democracy and to dismiss unitary ideals as a by-product of nostalgia or popular ignorance”
(Mansbrige, 1980, p. 8).
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Democracy as an ideal involves direct participation, but it can only result in a political
accomplishment when it is representative. When participatory democratic theory insisted that sites
and means for political engagement should be expanded, it was against negative images of the
masses “blurring the line between the demos as the foundation of democracy and the masses as a
fatal threat to it” (Son, 2020, p. 39). Nonetheless, if the participationists were undeniably successful
in reclaiming notions of common good and political equality as essential to any process of
democratization, they framed it in terms of opportunities for decision-making. Moreover, even in
participatory theories, representation and participation belonged to different contexts and were
oriented by principles of majority rule and consensus respectively.” Hence, little was said about
how participation in the workplace, the neighborhood, or the family can affect the collective
agreement over democratic principles and practices in larger groups with conflicting interests,

especially at the national level L.

It is important to stress that Son’s argument about the “activist conception of the demos” is
restricted to what he described as “instrumental democracy”, an umbrella for theories labelled as
elitist, minimalist, competitive or proceduralist, and that are represented here by the thoughts of
Schumpeter and Dahl. The claim that participatory theories can also be interpreted under this light,
at least in the case of Pateman and Mansbridge, stretches his analysis a step further by bringing to
the center the opposition between the people and the institutions that seems to be replicated every
time there is clear line separating participation and representation. Again, participatory democracy
requires full political engagement from the people in self-governing activities, but as it was limited
to small scale contexts for participationists, it became totally compatible and even complementary
to representative systems. Restating Son’s argument, then, the opposition between the people and
the institutions can be read as an opposition between participation and representation. For
instrumental theories, direct participation beyond elections was rejected as source of instability,

based assumptions about irrational, apathetic, and self-interested masses being an easy prey for

0 This is clear by Mansbridge’s distinction between unitary and adversary democracies, presented in the previous
section.

"1 Pateman’s emphasis on education provides a helpful hint about the capacity of democratic participation for national
politics. Politically trained citizens are better in defining their preferences in political terms by choosing the right
representatives and holding them accountable. But political education is too indirect to sufficiently connect
participation and representation.
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authoritarian leaders. In the participatory approaches, the fact that participation is not feasible in
the nation-state scale was not enough reason to dismiss it completely, but it did not directly
challenge the representative system. For them, it was crucial for democracy to be locally

promoted.’?

In sum, I agree with Son’s analysis that postwar instrumental theory of democracy deprives
it “of its most fundamental source of vitality — (temporary and incomplete) transcendence of private
wills through public engagement — and reduces it to a contest of sovereign wills” (Son, 2020, p.
177). But | do not see this problem as fully solved by its participationists critics as well. Despite
their embracing of a process in which “private wills undergo a transformation to become a public
will” (Son, 2020, p. 176), it can be interpreted as self-government of “the people” in only a limited
way. Limited not just in the sense that it is restricted to the local level, but as it refers to the power
of the people to self-govern with means available within the boundaries of representative
democracy. It is, as such, a form of constituted power. One that promotes an idea of common good
and self-determination, yet it is closer to a definition of ruling as government than as an idea that
ruling entails sovereignty 3. I am suggesting sovereignty became unpopular in post-war democratic
theory precisely as it lost space for conceptions of popular ruling that operates in the ordinary
politics, dealing with challenges of democratizing the constituted people by promoting inclusion
and expanding the available opportunities for it to be politically active. The “activist demos” was
in a permanent struggle to expand the institutional limits of democracy, only it was doing by using

with institutional means.

This inattention about popular constituent power started to change around the 1980’s and
especially after the 1990’s, with a new theory about democracy growing relevance, not just
restricted scholarly debates. Deliberative democracy, as we know it, became the leading ideology
demanding the democratization of political processes in the last decades of the 20™ century, and

has ever since developed to be one of the most popular contemporary political theories. There will

2 It is hard to overstate the democratic relevance of the feminist claim that workplaces, families, and private
associations are political spaces, and as such should be equally ruled by all individuals belonging to it.

3 This is in line with Richard Tuck’s distinction between sovereignty and government “as a necessary precondition
for the emergence of a distinctively modern idea of democracy, in which the mass of citizens could genuinely
participate in politics as long as their participation was limited to a set of fundamental acts of legislation” (2016, p.
249).
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be no room to reconstruct the details of such a complex and diverse literature in the last pages of
this chapter, but a very brief overview of Jurgen Habermas’ theoretical innovations should suffice
to demonstrate in which ways democratic deliberation reopened a discussion about popular power
in its constituent form, expanding its radical potential beyond the multiplication of sites for local

participation.”

In Between Facts and Norms, first published in 1992, Habermas introduces communicative
power as inseparable from the idea of popular sovereignty. This expands the meaning of collective
autonomy beyond electoral participation to incorporate “discursive processes of opinion and will
formation” (Habermas, 2006 [1992], p. 103). He is, in this sense, critical of Schumpeter’s
democratic theory, for it is based on a “self-programming political system” doubting it would be
capable of “articulation publicly relevant needs and wants, latent conflicts, repressed problems,
nonorganizable interests” only relying in the elites’ rationality to interpret and aggregate individual
interests (Habermas, 2006 [1992], p. 332). Deliberative democracy, on the other hand, presupposes
preferences are formed and transformed through public discussion, particularly as citizens learn

about other possible solutions to collective problems (Vitale and Melo, 2008, p. 227) .

If participatory theory dispersed and diversified the sites of democracy in practice, the
deliberative approach expanded it in time. It is, again, based on a process in which free and equal
citizens rationally deliberate to reach a collective will on a relevant public issue. So, when
Habermas argued years before that “democratic procedures are meant to institutionalize the forms
of communication necessary for rational will-formation” (Habermas, 1997 [1988], p. 56) he was
referring precisely to the transformation of communicative power into legal norms and political
institutions (or administrative power, as he also named it). What happens is that a diffuse and
autonomous form of power reaches the parliament, the government, and the legal system through
a communicative flow that is bounded by fundamental rights. The tension between the legitimacy
of a political decision or norm and its legality is always reinstated, and the ongoing deliberative

process opens space for citizens to discursively challenge the constituted order — in a way reviewing

" For a deeper and broader account of deliberative democracy’s major statements and recent debates, see: Bohmann
and Rehg (orgs.), Deliberative Democracy, 1997.

S This represents a radical change from instrumental conception of democracy. As we have seen with Schumpeter and
Dahl, interests are pre-political and most often irrational. They are not a result of public discussion, and this is why the
democratic procedure works to aggregate individual preferences instead of producing a collective will.
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the collective will’s substantive content — without undermining the democratic rule of law. This is
only possible because there are many informal public spheres, peripheral to the institutionalized
forms of democratic power, in which citizens form an opinion that will navigate the democratic
procedures to reach the center of the political system (Neves & Lubenow, 2008, p. 254). The
legitimacy of political decisions is directly dependent on this communicative flow.

But in having the chance to influence the decision-making process through public
deliberation, citizens can also turn their attention to normative aspects of collective problems,
resulting in a critical dilemma that demands “an extraordinary mode of problem solving”
(Habermas, 2006 [1992], p. 357). Public pressure in such conflictual contexts can reshape the
circulation of power and activate sensibilities that determine “the constitutional allocation of
political responsibilities” (Habermas, 2006 [1992], p. 357). According to Habermas, this
reconstruction of normative reasons happens in the parliament and in the courts, as these are the
primary spaces determining the democratic flow of communication, and not the more
administrative spaces. Yet, as Neves and Lubenow indicate, they are triggered in the peripherical
and non-institutionalized public sphere, where citizens have “the capacity to identify and
effectively thematize latent problems of social integration to introduce them in the political system”
(2008, p. 255). Such an opportunity to contest and sharpen the central institutions responsiveness
to the civil societies’ claims and needs actualizes democratic legitimacy, much in line with Andrew
Arato’s “post-sovereign” understanding of constituent power. From this perspective, popular
constituent power reappears not as a sovereign agent, but as a negative principle according to which
entities do not act but can always challenge the idea that those in power fully represent the people
or the nation (Arato, 2017, p. 30).

The idea that popular constituent power can be exercised by a multiplicity of non-
institutionalized agents that are not restricted by periodic elections, and do not resemble a “unified”
version of the people, is activated by the communicative power. The discursive aspect of politics
gains special relevance once political participation exceeds the opportunities to take part in civil
societies” own decision-making processes — the participatory claim — to include the rational and
public formation of will and opinion. The possibility of a provisional common good that is not a
result of the majority rule, is based on a plurality of opinions and interests, and does not require

generalized consensus, points to the constituent aspect of popular power. Popular sovereignty is

67



“subjectless”, Habermas explains, because “only in this anonymous form can its communicatively
fluid power bind the administrative power of the state apparatus to the will of the people”
(Habermas, 2006 [1992], p. 136). Sovereignty can be popular, in this sense, precisely due to its
physically intangible presence. Instead of being seen as a collective form of power, it is better
defined by “the circulation of reasonably structured deliberations and decisions” (Habermas, 2006

[1992], p. 136). In a word, popular sovereignty is a procedure.

Before examining some of the consequences of popular sovereignty’s disembodiment and
constituent power’s discursive and deliberative features, I want to make it clear that this historically
oriented review of democratic theory produced in the second half of the 20" century should not be
seen as an evolutive process of democratization. Deliberative democracy is not a direct
development of participatory theories, as much as participation can never substitute political
representation in modern states. It was easier to present them as | did, one after the other, above all
since my goal was to stress the different conceptions of popular power underlying each theory’s
definition of democracy. Instrumental democracy limits the power of the people to the choice of
representatives, who will be pressured to defend their voters’ interests to remain in office.
Participatory critics expand the political opportunities of self-determination beyond the electoral
moment when they defend a more inclusive understanding of the democratic polity, wide enough
to encompass new sites for the people to participate in decision making processes. Without leaving
unacknowledged the role of common good and the educative citizenship that result from more
political participation, | have argued both instrumental and participatory approaches rely in an
“activist conception of the demos” that emphasizes the exercise of popular power as decision-
making. Circumscribing the idea of political representation to the electoral processes that are
altogether disconnected from direct political participation, the two approaches theorize democracy

within the limits of constituted power.
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PART Il - CONSTITUENT POWER

3. CHAPTER 3: THE EXCEPTION AND THE REVOLUTIONARY SPIRIT

If writing a history about the political significance of constituent power in the past is already
a colossal undertaking, as we have seen by only scratching its surface in Part I, it is even more
ambitious to do something similar for present understandings of the concept. So, in what comes
next, 1 do not intend to offer a detailed account of how specific political events had and still have
a continuing impact on our current understandings of popular power. The idea of looking for
answers in what can be read as history of our present, thus, refers to a less pretentious attempt to
map the roads taken by contemporary political theorists in their own attempts to define constituent
power and specify its democratic potential. After suggesting it was overlooked by post war
democratic theory in the previous chapter, I now examine how “the political as a project” appears
in the theories of Carl Schmitt and Hannah Arendt. That is, I am interested in their ideas about “the
process whereby a human collectivity, which is never to be understood as a simple population,
progressively takes on the face of an actual community” (Rosanvallon, 2006, p. 34). To
Rosanvallon, moreover, “the political” is only graspable by considering “the breadth and density
of the contradictions that run through it” (Rosanvallon, 2006, p. 38), in other words, contemplating

the fact that political questions we ask about today’s world have a history that can be reconstructed.

Insisting in yet another review of past formulations about popular constituent power (and
its rendition as popular sovereignty), I am above all interested what history can reveal in a quest
“to recover problems more than to describe models” (Rosanvallon, 2006, p. 39). So, we are back
to the first decades of the 20" Century, and again facing the political and theoretical consequences
of the World Wars. In a way, we are also returning to questions already posed by revolutionary
authors in chapter 1 about the transition of political authority from the monarch to the people, a
concern for Arendt and Schmitt as they explicitly address the consequences of the secularization
of power and the consolidation of modern nation-states. Also, the two authors take the French and
American revolutions as paradigmatic to understand the specificities of political power and
authority in modernity, particularly the people’s foundational power as it came to be the source of

all legitimate authority after the downfall of absolutism. As Arendt described it, 18" Century’s
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revolutions unmasked the original dilemma of all modern political bodies: “their profound
instability, the result of some elementary lack of authority” (Arendt, 2006 [1963], p. 151). To
Schmitt, accordingly, “The American Declaration of Independence and the French Revolution of
1789 signify the beginning of a new epoch” in which “an entirely new [constituent] principle” is

contrasted with teleological images of “God’s constituting power” (2008 [1928], p. 126).

Retrieving Schmitt’s and Arendt’s reflections about the modern, secularized and eventually
popular constituent power helps in understanding what was indeed missing in most theorizations
of popular sovereignty in post-war democratic theory. It shows, especially, that there is no single
solution to the problem of popular foundations and that constituted politics is, in many ways,
directly affected by ideas associated with popular power, sovereignty and constitution. With this
in mind, | present Schmitt and Arendt as representative of two distinct alternatives to address the
relationship between constituent power and popular sovereignty in contemporary political theory.
Schmitt, as | explore in the first section, collapses the two concepts to arrive in the notion the
constituent sovereign, a political subject that embodies the will of the people unified as a nation.
Arendt, however, rejects the sovereign features of popular constituent power and treats it, instead,
as a collective enterprise that promotes, through freedom and action, a new beginning for the
plurality of the political body. Specifying Schmitt and Arendt’s opposing conceptualizations of
constituent power, and exploring some of its consequences to political thought, practices and
institutions can be helpful for a couple of reasons, at least: (i) it is informative of two possible paths
to engage with the notion of popular constituent power, that had been followed or avoided ever
since by political theorists; and (ii) as such, it evinces two attempts to retain the democratic aspect
of popular constituent power — by democratizing or dismissing sovereignty. This chapter elucidates

the first reason, and chapter 4 addresses the second.

3.1.  Carl Schmitt

There is very little innovation in choosing to discuss the concept of constituent power from
the perspective of Carl Schmitt A fierce critical of liberal democracy, he denounces liberalism for
deflating the political aspect of constitutionalism while privileging its juridical form. The German
Weimar Republic around the 1920’s was, to Schmitt, “a tragic illustration of an excess of legalism”
(Urbinati, 2000, p. 1646). But his thoughts travelled long and far to become relevant among
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scholars discussing the democratic challenges of our times. This is so true that, concerned about
some “democratizing” readings of the author, Tracy Strong insists that “Schmitt, no matter what
else he might be, was not a democrat” (Schmitt, 2007, p. xix). A corresponding warning was
advanced by Jason Frank (2007, p. 118), who argued democratic theorists have been “captured by
the exception”, thus locating constituent power in “extraordinary moments” and always identifying
the sovereign’s actions with the exceptional case. Under this light, one can imagine that interpreting
and adapting Schmitt’s theoretical legacy to be useful in our specific democratic context is not
simple. His writings refer to a post-World War | context in Germany, a defeated country facing
political and economic crisis. They offer a perspective on what would be the best available
solutions to stop “the immediate centrifugal forces tearing the Weimar state apart” (Schwab in
Schmitt, 2007, p. 12). As it is widely known, he chose to contest liberalism, pluralism, and the
direct exercise of political power by politically aligning with Nazism and publicly justifying
Hitler’s crimes. At the same time, authors like Kalyvas insist it is possible to distil positive elements
of Schmitt’s theory of constituent power, to “recover and develop its unexplored potentialities for
radical democratic theory” (1999, p. 89), without committing to what makes it repulsive (Kalyvas,

2008, p. 81).

Entering the democratically unstable terrain of Schmitt’s thoughts, Tracy Strong’s foreword
in The Concept of the Political offers very good advice: his ideas already made history, but “how
we manage the intellectual terrain that we are opening up is our responsibility” (Strong in Schmitt,
2007, p. xxvii). The field I intend to explore in this chapter is very specific: in line with Ruibinelli’s
(2020) interpretation, I want to stress a correspondence between Schmitt’s conception of
constituent power and an exceptional conceptualization of popular sovereignty. Additionally,
placing some of his thoughts in the context of Weimar Republic’s struggles, I expect to show such
a definition of constituent power was intended to oppose direct and parliamentary forms of popular
power. In the next paragraphs, I unfold what it means to say that Schmitt’s constituent power “is
not a slumbering sovereign” (Arato, 2000, p. 1740). That is, I explore the extra-legal but also
legitimate character of its actions. At the same time, | discuss how is it possible for a constituent

power with sovereign features to be exercised by the people.

Schmitt’s most famous definition of sovereignty is indeed the first sentence of his famous

book Political Theology: “Sovereign is he who decides in the exception” (2005 [1922], p. 5).
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Sovereignty, in this sense, does not belong to normalcy and should be identified with the
“borderline case” — that is, the situation in which a decision is necessary. Because it is impossible
to anticipate the specific context of an exceptional moment’®, it is also implausible to imagine it
can be contained by the already existing legal order or institutional framework. In fact, the
exception is precisely when the “entire existing order” is suspended by the sovereign authority.
Later in his Constitutional Theory, Schmitt reinstates this same idea but stressing that the
constitution too derives from a political decision. In his words, “Prior to the establishment of any
norm, there is a fundamental political decision by the bearer of the constitution-making power”
(Schmitt, 2008 [1928], p. 77). The sovereign and the constitution-making power, seen as such, have
the exact same role: to decide about the institution of a political community. This happened in the
United States, in 1776, when the sovereign American people became independent from the British
Empire to create a state and its constitution, all at once’. The case of revolutionary France was a
little different: the French already existed as a nation under monarchical ruling, but in an
exceptional moment during Estates General, the people decided to take “its destiny into its hands”

to decide “on the [new] type and form of its political existence” (Schmitt, 2008 [1928], p. 127).

Sovereignty and the constitution are thus entangled to the extent that they correspond to
decisions and actions that, independent of the legal system, “determine the entirety of the political
unity in regard to its peculiar form of existence” (Schmitt, 2008 [1928], p. 75). So, every time the
term constitution appears as a reference to a set of laws and norms, it does not entail the idea of

sovereignty’®, but ordinary politics happening within the constitution and by different actors —

76 In Political Theology (2005 [1922]), some of the language Schmitt uses to refer to exceptional moments are “a case

CEINT3 CEINT3

of extreme peril”, “a danger to the existence of the state”, ““a matter of extreme emergency”, “the critical case”.

" Despite being an example of a sovereign decision by the American people, Schmitt does not see a “genuine
constitutional theory” formulated in the 18" Century’s constitutions of the United States. He explains that “The most
important historical source for the theoretical foundations of this constitution, The Federalist [Papers], offers insight
mostly only into practical organization questions” (Schmitt, 1928 [2008], p. 127; original emphasis). Jason Frank will
later challenge this interpretation, particularly of Madison’s ideas, suggesting the Federalist offers an alternative theory
of constituent power according to which “the people can act (just as they can speak) only through representation or
delegation” (Frank, 2007, p. 110). Frank’s critique of a Schmittian approach to constituent power will be a topic of
this chapter’s last section.

78 “The constitution is a special form of rule, which is part of every state and not detachable from its political existence,
for example, monarchy, aristocracy, or democracy, or however one intends to decide to divide up state forms” (Schmitt
2008: 60). Once the “form and type” of the State is determined, anything else can be modified, even if by very
demanding and specific means as it happens with constitutional laws. The constitution and the constitutional laws are
not the same: “That ‘the constitution’ can be changed should not be taken to mean that the fundamental political
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representatives in parliament, political parties, individuals. In a democratic state, none of them are
sovereign, because sovereignty — that is, the capacity to make fundamental political decisions —
can only be exercised by the people as a political unity. What happens is “the people become
conscious of their capacity to act politically” and, unified, can express their constitutional will
(Schmitt, 2008 [1928], p. 102). Likewise, the political character of such unity is specific, Neves
explains, as it brings up the distinction between friend and enemy (2017, p. 78). Best developed in
The Concept of the Political (1932), the tension materializes an extreme antagonism, so intense
and concrete that “an enemy only exists when, at least potentially, one fighting collective of people
confronts a similar collective” (Schmitt, 2007 [1932], p. 28). Also, as it will become clearer in the
upcoming paragraphs, this external and agonistic distinction between political entities is
complemented, in democracies, by a form of internal equality that is substantial, rooted in “ideas
of common race, belief, common destiny, and tradition” (Schmitt, 2008 [1928], p. 258). Popular
unity, from this perspective, is a matter of distinction. It refers both to the power to determine who
is the enemy, and to a form of democratic equality based on the “particular similarity among the

people” (Schmitt, 2008 [1928], p. 263).

Under this light, Sieyes’ influence over Schmitt’s definition of constituent power is
twofold: it informs about its nature (absolute and exceptional), and its subject (the nation). The
French author’s pouvoir constituent was creative and unlimited, as previously discussed, and
Schmitt emphasized that “It stands alongside and above every constitution derived from it and any
valid constitutional provision of this constitution” (2008 [1928], p. 140). This is why the
fundamental decisions® are always a task for the constituent power. (Schmitt, 2008 [1928], p. 80).

decisions that constitute the substance of the constitution can be eliminated at any time by parliament and be replaced
through some other decision” (Schmitt, 2008 [1928], p. 79).

8 Rousseau is also repeatedly quoted in Schmitt’s work in his Constitutional Theory, for example when he endorses
the Genevan author’s distinction of representatives from agents and commissioners (civil servants), although twisting
his argument to suggest it is possible to represent the unity of the people (2008 [1928), pp. 246-7). For interesting
considerations about Schmitt’s reading of Rousseau see: Neves, 2017; Arato, 2017, chapter 2.

80 Referencing Arato’s work once again, it is interesting that he finds a lack of clarity in Schmitt’s statement about
exactly is “fundamental” in the constitution, and what can be changed by instituted legislative powers. His reading of
Schmitt suggests that, when dealing with regime choices, the German theorist “(...) seems to be relying on enforcement
by the sovereign, in a democracy the people, who would not allow, for example, the Parliament to turn Britain into a
soviet republic by a vote of fifty-percent-plus-one. True enough. But it is hard to see how the same form of enforcement
could be relied upon if the amending power were used to alter the separation of powers or the enumerated rights”
(Arato, 2000: 1740).
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The constituted power, on its turn, referred to all constitutional laws, institutions and actors that
emerge from the political decision about the existential form of a state. Because it was absolute,
Sieyés constituent power was also inalienable: it belonged to the nation even when extraordinary
representatives were appointed to draft a constitution. It was the same for Schmitt’s idea of a
sovereign subject, who would retain its power to decide on exception even after the legal political
system was established or re-established (Schmitt, 2008 [1928], p. 125). How, then, popular power
can play its constitutive role in modern states? In other words, what is the form of the unified
people, that distinguishes it from past sovereign political entities, like the monarch? Again, Schmitt
explicitly borrows Sieyés solution, and states that “the nation is the subject of the constitution-
making authority” (Schmitt, 2008 [1928], p. 127). The nation, therefore, refers to a unified people

that, being conscious of its particularities, can decide on the form of its political existence.

Taken together, these Sieyés-inspired formulations reveal the main reasons why neither the
parliament’s representatives nor the multitude can hold the sovereign power. In general, Schmitt’s
point is that it is impossible to “establish a definitive representative or interpreter of the people’s
will in some binding manner” (2008, [1928], p. 128). The nation can take different shapes and
forms, “and give itself continually new forms of political existence” (Schmitt, 2008 [1928], p. 129).
One could reasonably think that multitude fits this last criterion — it is a formless collective of
individuals — but this is precisely the problem: by not being a unified entity, it is undistinguishable
from other collectivities and incapable of willing or acting to determine its form of existence.
Schmitt is indeed very suspicious about the possibility to define the sovereign will as the sum of
individual ones, an intuition he explicitly takes from Rousseau (Schmitt, 2008 [1928], p. 240). And
following his line of thought, an assembly of “all active citizens” is not an expression of the
sovereign, but “merely represent the political unity, which transcends an assembly convened at a
particular time and period” (Schmitt, 2008 [1928], p. 240). It is also impractical to assume that
every citizen will be actively present, given the modern division of labor already detected by Sieyes
and the resulting social heterogeneity. If no citizen’s assembly is sovereign, it is much harder to
find sovereignty in the parliament (especially the bourgeois parliament). A legislative chamber can
indeed amend or review constitutional norms but only bounded by previously established norms

and procedures®.. It is as much a part of ordinary politics as elections, and thus fail to produce a

81 Arato further explains Schmitt’s idea, pointing out that for him the constituent power “is in no way bound to the
model of a freely elected constitutional assembly, or even to its own prior mode of appearance. This is so because, as
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representation of the nation. Majoritarian politics presupposes a pluralistic society, and privileges

the accommodation different interests and opinions, rather than fulfilling the common good.

Before analyzing how constituent power and the sovereign nation are entangled to
Schmitt’s understanding of representation, it is relevant to acknowledge that his readings of Sieyes
are not to be taken as the most historically and theoretically accurate interpretations of the Abbé’s
thoughts. At the same time, it is not irrelevant that German author’s presentation of Sieyes thoughts
still is highly influential and sometimes inadvertently adopted. But as we are concentrated in
elucidating Schmitt’s own thinking, debating his exegetic rigor towards sources is not as important
as pointing to the consequences he has drawn from the French revolutionary author. To briefly
mention a couple of problematic uses of Sieyes’ theory, Neves (2017, p. 88) and Arato (2017, p.
92), for example, shed light to the German author’s disregard for the idea of natural rights, that can
be seen as limiting the constituent power of Sieyés’ nation. Rubinelli shares a similar criticism and
stresses that Schmitt “was careful to read in Sieyés what interested him the most” (2020, p. 137),
taking from the French author the idea that constituent power belonged to an abstract entity,
necessarily represented, and active in the rare moments of exception. To her, in fact, Schmitt’s
misinterpretation of Sieyés premises made his account inconsistent with the latter’s intentions to
reject a language of sovereignty for its “dangerous and problematic” meaning. (Rubinelli, 2020, p.
138). On a similar note, Kalyvas suggests that “Schmitt pursued his aim by combining Thomas
Hobbes’ absolutist concept of sovereignty and Emmanuel Sieyés notion of pouvoir constituent”
(2008, p. 89).

It is very interesting that Schmitt also addresses this problem of finding the political entity
entitled of sovereignty by elaborating on the idea of representation. He defines representation as a
formative principle of the state, opposed to identity. This last one presupposes the factual and direct
participation of the people who, conscious of their “strong and conscious similarity”, constitute a

political unity based on self-identity (Schmitt, 2008 [1928], p. 239)%2. The principle of identity

the only legitimate source of all legality and institutions, it cannot bind the constituent power (as legibus solutus). [...]
As to possible forms of appearance given to popular sovereignty, Schmitt seems to insist on mass mobilization and, in
line with his conception of democracy, popular identification with the assembly or person(s) acting in the name of the
people” (2000, p. 1741).

82 Schmitt stresses that the radical implementation of the identity principle is only a mental construct, for it demands a
“substantial similarity of the people” (Schmitt, 2008 [1928], p. 248) — precisely what Rousseau presupposed as an ideal
condition for democracy in the Social Contract.

75



corresponds to the democratic state: “the identity of ruler and ruled, governing and governed,
commander and follower” (Schmitt, 2008 [1928], p. 264). But the reality of politics shows that
absolute identity is impossible®. Representation, then, indicates that a political unity must indeed
be (re)presented in the public sphere to exist. Schmitt’s claim that “there is no state without
representation” draws exactly from this rationale that the state needs a form to be made visible®.
As a principle, therefore, representation appears with different emphasis in all forms of state: in
direct democracies, an assembly of all citizens inevitably wills in the name of its children and
elders, whereas in monarchies the king is an embodied representation of the nation. In common,

what is being represented is the political unity — not the rulers or the ruled isolated, but the nation.

In democratic states it becomes even more evident that representation as a principle and as
a system do not correspond. The problem of government, that is, of establishing a procedure to
delegate administrative and legislative power is internal. In Schmitt’s words, “those governing and
those governed may differentiate themselves only inside the comparability of the people” (Schmitt,
2008 [1928], p. 265). Trusting a fellow citizen with governmental or administrative tasks is thus
perfectly possible, granted this special capacity never translates into a qualitative distinction
between upper and lower classes. Otherwise, democratic principles of homogeneity and identity
are inevitably compromised. The German author thus endorses Sieyés revolutionary criticism
against the French nobility and clergy, for they did not want to be “distinguished by their fellow
citizens, but rather from their fellow citizens” (Schmitt, 2008 [1928], p. 266). Correspondingly, the
idea of a parliamentary democracy is itself contradictory if the elections lead to the establishment
of an aristocracy ruling over the people. And in the specific context of mass democracies and
pluralistic societies — precisely the Weimar reality, according to Schmitt — legislative elections also
frequently entail the public defense of partisan interests. But even in these cases, he is adamant in

stating that the constituent power of the people is not “exhausted of settled” by any constitutional

8 The principle of identity particularly relevant as it draws the line between “the existential quality of the political
unity of the people” and “normative, schematic od fictional types of equality” (Schmitt, 2008 [1928], p. 264).

84 Schmitt disentangles representation from other concepts that are often used as meanings of representation —
assignment, advocacy, business leadership, commission, trusteeship — arguing that otherwise “ideas of a private law
and economic-technical variety undermine its distinctiveness” as a public law as political idea. From his perspective,
this exact confusion happened in the case of 191" Century’s political theory. (Schmitt, 2008 [1928], p. 241-2).
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norm or procedure channeling its political action or attempting to give it form. The people remain

unorganized and retains its constitutional-making power.

To further examine the consequences of granting constituent power to the people, especially
a sovereign form of power, it can be useful to return to Schmitt’s distinction between a sovereign
and a commissarial dictatorship, found in the homonym Dictatorship (1921). That was the first
time, according to Kalyvas, that Schmitt reconceptualized sovereignty as popular constituent
power, shifting “from the traditional notion of sovereignty as the final supreme authority of
command to the concept of sovereignty as the creative, founding act of the constituent power”
(2008, p. 90)%. Dictatorship, for Schmitt, was a form of government aimed at solving a particular
problem. It is thus different from the ordinary government in the sense that “although it ignores
existing law, it is only doing so in order to save it” (Schmitt, 2014, xliii)®. He stresses that the
commissarial dictator must be authorized by a constituted organ, and only then empowered to
address a regime’s existential crisis by using all available means to restore the constitution. A
commissary dictatorship suspends the existing order, yet it does not recreate it. As Schmitt clarifies,
it “protects a specific constitution against the attack that threatens to abolish the constitution”
(2014, p. 118), precisely the exceptional cases. Sovereign dictatorship, on the other hand, refers to
the moments when it is necessary to “create conditions in which a constitution — a constitution that
it regards as a true one — is made possible” (2014, p. 119). The main difference here is that the
sovereign dictator’s role is to decide on the entirely new form of existence to a political community,

that is, to act as the constituent power.

Taking the form of a dictator that intervenes in moments of crisis, Schmitt’s account of
popular constituent power is clearly marked by its sovereign feature: it is unified, unbounded, and
exceptional. But most importantly, it does not disappear after the foundational moments — it

remains a latent possibility, unpredictable as it can historically assume many forms. Arendt’s ideas

8 This is exactly the shift Kalyvas suggests should be done to arrive in a radically democratic understanding of
sovereignty as the constituent power of the people, moving away from what he described as Bodin’s legacy of
sovereignty as command. See chapter 1 for details on Kalyvas’ interpretation of Bodin’s sovereignty and its
consequences to political theory.

8 References to Schmitt’s Dictatorship do not incorporate the publication year because after its first edition, in 1921,
a second was published in 1928 incorporating an entire section interpreting and discussing the Article 48 of the Weimar
Constitution. Also, I am reading Schmitt’s thoughts, in all cases, from English translations. This specific one is by
Michael Hoelzl and Graham Ward, Polity Press, 2014.
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challenge most of these claims, placing sovereignty and constituent power in opposite ends, and
suggesting they should never come together if democracy is the horizon. Analyzing her

formulations is our next step.

3.2.  Hannah Arendt

Arendt’s reflections from On Revolution (1963) show how much her and Schmitt indeed
share an original concern about the popular foundations of modern states and constitutional
transformations, taking the French and American revolutions as paradigmatic examples of new
beginnings inaugurating democratic forms of political existence. They tell “an entire new story, a
story never known or told before” about freedom and its revolutionary potential to secure the
inalienable rights of man (Arendt, 2006 [1963], pp. 18-22). Indeed, the need to retell a history about
freedom and preservation of basic human rights came to be less than trivial to Arendt’s intellectual
life, and particularly sensitive for her survival. Her involvement with themes of Jewish politics
from the 1930’s, and more broadly on politics against the background of World War II from 1939,
gave her reason to worry that “European Jews were not fully fledged members of the national
communities among which they lived” (Rubinelli, 2020, p. 177). Also, witnessing and reflecting
upon the European totalitarianism, she was primarily concerned with the extent to which the nation
and nationalism jeopardized liberty and limited citizenship — as a form of political existence — to
incidental pre-political ties, “excluding minorities from the exercise of state power as well as from
state protection” (Rubinelli, 2020, p. 182). In light of this, ideas like sovereignty and nation were
a historically disastrous and theoretically problematic combination. In the upcoming pages I will

discuss why is that, and what is left as a definition for popular constituent power.

But way beyond considering Arendt’s political life and lived experience in times of
exception, violence, and the new beginnings in many countries after the Second World War, her
intellectual work — particularly in On Revolution — can be hardly ignored in a reflection about
constituent power. Arendt offers insightful contributions on how to keep the revolutionary spirit
once revolutions are over, and contests Schmitt’s propositions about sovereignty and the exception.
Particularly, Arendt addresses as a serious problem that Schmitt, in a way, took for granted: where
does it lie, at the end, the people’s authority to give itself a constitution, if it is conceived as existing
outside the limits and procedures of constituted politics? As we have seen, Schmitt’s answer to the
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question resorts to the nation as the primary form of democratic constituent power, as it represents
the unity of the people “conscious of its political existence and capable of acting” (Schmitt, 2008
[1928], p. 111). In this sense, the nations’ authority derives from the general will guiding
foundational decision, disregarding all individual private and factious interests. Moreover, from an
Arendtian perspective, Schmitt’s argument falls short in providing the basis for the authority of he

(one or many) who finally decides in the name of the people.

Arato has raised this point while underlining that both in the case of constituent assemblies
or presidential constitutions, for example, the resulting constitution had to be ratified by the people,
by means of a referendum or acclamation (1995, p. 204). Important to Schmitt’s constitutional
process, then, is the fact that in this exceptional moment the people (or the nation) identify with
one of these instances of authority — a constituent assembly, the president — who then temporarily
act as the dictator, until a new constitutional order is established. In a more historicized comment,
Rubinelli sees this possibility of identification between the people and a commissioned political
entity an expression of Schmitt’s usage of the language of constituent power to redefine popular
sovereignty as an attempt to “justify presidential dictatorship in democratic terms”, especially in
Weimar (2020, p. 109). Kalyvas, as suggested, stresses that constituent power never ceases to be
popular, and whoever engages in the constitution-making process is a delegate dictator — the key
word here being delegate, because the dictator exercises his power only during the exception and
under the people’s will. There is, as such, a “division of labor between the sovereign and the
dictator” (Kalyvas, 2008, p. 97) according to which it the sovereign’s chief decision is exactly

about its very existence and form.

In any of these readings, however, the breaking of a self-constituting “vicious circle”
happens when an the “unorganized and unformed” people collectively unify as a nation and
delegate the actual power to create and write a new constitution to a “dictator”, who is supposed to
act during the “revolutionary hiatus” to provide a new constitution to the nation, one that is oriented
and should be ratified according to the popular will. From Schmitt, then, we don’t hear a lot about
the people’s participation (direct or mediated) in the constituent process, except from the final
moments of acclamation or consent expression through referenda. Arendt’s comprehension of
constituent power seems to challenge Schmitt’s emphasis on the formless and unbounded character

of the people, for it purposefully assigns constituent power to “already organized political bodies”,
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thought to be based on public freedom and participation (Arato, 1995, p. 205). Or, as Kalyvas
(2008, p. 192) nicely puts is, “she rejected the idea of total breaks and absolute foundings” that is
central to connect decision and the exception. As a result, her theory dispenses the absolutism of
sovereignty to introduce the experience of self-government as the appropriate expression of the

people’s constituent actions.

Possibly more than anyone else, Arendt theorized about the relationship between
revolutions and the constitutions. Revolutions are, above all, acts of freedom. To put it differently,
freedom in its origin is truly revolutionary, and serves as “the highest criterion for judging the
constitution of political bodies” (Arendt, 2006 [1963], p. 19). More than an idea, it is a political
phenomenon that refers to the “admission in the public realm” (Arendt, 2006 [1963], p. 19).
Constitutional government, on the other hand, implies limited government and the guarantee of
liberty, but in the specific form of liberation. Constitutions protect the civil rights and the private
welfare of citizens, including the freedom of assembly and right to vote. But these still are within
a set of negative liberties, and so being different from freedom in the strong sense because “they
claim not a share in government but a safeguard against government (Arendt, 2006 [1963], p. 134).
It is, therefore, crucial to differentiate between “a constitution that is the act of government and the
constitution by which the people constitute a government” (Arendt, 2006 [1963], p. 137). In the
latter, public power is never derived from the structures of a limited government, but from the

political freedom that diffuses power while establishing a higher law and authority.

In the 20" Century, according to Arendt, we have few examples of revolutionary
experiences that succeeded in promoting freedom and creating a new constitution, all at once. The
history of the past two hundred years, from her perspective, is one in which revolutions either
became permanent — the case of China and Russia — or turned into imposed constitutional
governments that, although “protecting a fair amount of civil liberties”, often turned into
dictatorships. That happened with European countries after World War 1, and former colonies that
became independent after World War I1. That being so, Arendt looked back to the 18™ Century to
find in the American and French revolutions the sources she needed for her discussion of new
beginnings and their political potential. A similar account of France’s revolutionary process already
appeared in Schmitt’s work, and as noted by Scheuerman, the two authors share a “one-sided

interpretation” of the theoretical and political outcomes of this much debated historical event (1998,
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p. 252). Arendt, however, takes the French model as an example of the risks involved with an
absolute conception of sovereignty associated with the abstraction of a unified nation, denouncing
Sieyeés as one of the sources justifying the overlying of the concepts: “What else dis even Sieyés
do but simply put the sovereignty of the nation into the place which has been vacated by the
sovereignty of the king?” (Arendt, 2006 [1963], p. 147).

Arendt’s comparison between the 18" Century’s revolutions in both sides of the Atlantic
organizes her reflections in On Revolution, so | find it pertinent to register that her historical
recollection of the French and American cases is best perceived as a language for her theoretical
formulations than as a rigorous presentation of 18" Century’s political contexts and facts in France
and the United States. There is no doubt Arendt misreads the revolutionary legacy. Lisa Disch
makes it very clear that, in her dialogue with historiography, “She crafted a tragedy out of the
American Revolution and a nightmare out of the French to resuscitate a lost revolutionary form:
the ‘elementary republics’ of the American colonial era” (2011, p. 351). Jason Frank dedicates an
entire chapter in his Constituent Moments (2010, pp. 34-5) to discuss Arendt’s “historical
storytelling” and her attempt to liberate Americans from the logics of sovereignty, reviewing the
factual inaccuracies of her work and describing how much they influenced contemporary political
theorists. Likewise, assessing her depiction of the French Revolution, Scheuerman suggests she
inadvertently traces a direct relationship between the revolutionary event and mass-based
authoritarian nationalism (1998, p. 253). Considering Arendt’s references to Sieyés thought,
Rubinelli points out that her engagement with the author’s work was substantially based in his most
polemical text, “What is the Third State?”, explaining her concentration his idea of a nation’s
sovereignty above the law®’. And lastly, Neves and Bignotto criticize the way she relies on
Rousseau to craft a very absolute notion of sovereignty —to Neves (2017, pp. 86-7), leaving aside
the procedural aspect of the Genevan author’s theory, and to Bignotto (2011, 48-51) portraying
him a lot like the Jacobins.

These remarks about Arendt’s often partial and weighted characterization of the American

and French Revolutions, as well as the 18" Century’s authors and political actors, are fundamental

87 Rubinelli (2020, p. 186) makes the point that Sieyés did not define the nation in terms of sovereignty, and in fact
rejected its absolute and unlimited character. According to her interpretation, it was precisely to dissociate popular
power from a form of political power attributed to the kings that he developed the idea of pouvoir constituent. This
also why Rubinelli suggests Arendt possibly read Sieyés through Schmitt.
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to locate her work more as a historicized interpretation than a historical reconstruction of the events.
Disch is indeed right that we must consider “the kind of story she told by the choices she made”
(2011, p. 355; original emphasis). Nonetheless, I agree with Bignotto’s remarks about a (modern)
historiographic approach to On Revolution: it sheds too much light over an aspect that was not
exceedingly central to Arendt herself. Kalyvas, correspondingly, notes that an accentuated focus
on the social question in the revolutionary context possibly made the book seem anachronistic,
deflating her “astute political observations on extraordinary new beginnings” (2008, p. 190). In
what comes next, then, historical events are seen as framing Arendt’s perception that in the United
States the disentanglement between power and authority was the leading constitution-making idea,
while the French trusted sovereignty as the revolutionary solution for political authority. Moreover,
they are expressions of possible solutions to “the need for an absolute” when a divine authority is

no longer acceptable, something to break the vicious circle of foundations and lawgiving.

We begin in France, where the revolution failed. Their constitutional republic fell for the
unified and unbounded features of absolutism, almost directly transferring the king’s absolute
power and authority to the nation through the language of sovereignty. Sieyés was one of the best
to theorize it, as he attempted to solve both the problems of the legitimacy and the legality of this
“new power”. Constituted power — the “new laws” — were to be legal and legitimate because they
were anchored in the will of the nation conceived as the constituent power. The result, however,
was a foundation “built on quicksand” (Arendt, 2006 [1963], p. 154), relying in an abstraction to
overcome the vicious circle of foundations. When the revolution dethroned the king to replace it
with the people unified as a nation, it also “dissolved automatically the political structure of the
country as well as the bonds among its inhabitants” (Arendt, 2006 [1963], p. 172). In so doing, the
revolutionaries advanced an understanding of political power that was pre-political and violent,
resting above all law and every governmental institution, uncontrollable as much as it was
unbounded. The result could not have been worse, in theory and practice. In the one hand, the new
body politic, driven by the formless “will of a multitude” could certainly turn into a dictatorship,
with a single man embodying and claiming to represent the national will, as it happened with
Napoleon Bonaparte. Or, in the other, constitutional states driven by majority rule would be
unstable as the national will becomes open to contestation by every different group, who will claim
to represent it and seize constituent power for themselves — as it was done by the Jacobins, who

“believed in the people rather than in the republic” (Arendt, 2006 [1963], p. 65). In common,
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dictatorships and democracies conflate authority and power, compromising the realization of

revolution’s very end: freedom and self-government®,

Besides Sieyés, Rousseau was also a great ideological influence for the French
revolutionaries. His idea of a general will is directly related to the above-mentioned shift from the
republic to the people. This was exactly Robespierre’s appeal to when he referred to the “public
opinion”: a unanimous general will that paired just perfectly with the idea of a unified nation®. But
something different was happening across the Atlantic. In the United States, the meaning of the
word people was something else, and no man “ever became a singular to the founders” (Arendt,
2006 [1963], p. 83). It was plurality, and not unanimity, that paved the way to the constitution, and
the public realm was described by Arendt as an arena of equals who exchanged opinions and,
contrary to what happened in France, the people was seen as “a multitude of voices and interests”
(Arendt, 2006 [1963], p. 83). Indeed, the multitude in America was different than the French
multitude, and the polemical “social question” was articulated exactly around this difference in
Arendt’s thought. During the 1789’s revolution, a significant transformation happened in the public
sphere: the “honest and miserable”, prompted by their basic needs, urged to be liberated from
oppression and misery. Liberation, we know, is not the same as the freedom leading the
revolutionary cause to triumph. So instead of a fight for self-determination, the French witnessed
the unification of a multitude in the quest for bread. Arendt’s image of the people in this context is
very illustrative of her criticism: “a multiheaded monster, a mass that moves one body and acts as

though possessed by one will” (Arendt, 2006, [1963], p. 84).

Not a monster, but an ivory tower. That was Arendt’s metaphor to describe the people in

America. Protected from human misery, the Americans — even the poor — could participate in

8 “Hence, when the men of the French Revolution put the people into the seat of the king it was almost a matter of
course for them to see in the people not only, (...), as the source and the locus of power, but the origins of all law as
well” (Arendt, 2006, pp. 147-8)

8 Arendt suggests that the “curious equation between will and interest” in Rousseau’s theory — that is, the opposition
between general will and private interests — was directly related to revolutionary terror if the “interest of the whole” is
always seen as hostile to the “particular interest of the citizen” (Arendt, 2006 [1963], p. 69). Bignotto, however,
suggests caution with this Arendtian interpretation of the French Revolution. If on the one hand the French did resort
to Rousseau’s notion of popular sovereignty and general will, “this resource was far from a Jacobin privilege” (2011,
p- 50). Thus, according to him, “it is unreasonable [...] to suggest a direct path between the philosopher from Geneva
and the Terror driven by Robespierre as the best way to understand the French Revolution and its limitations”
(Bignotto, 2011, p. 51).
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collective affairs not to “serve their own interests” but “because they enjoyed the discussions,
deliberations, and the making of decisions” (Arendt, 2006 [1963], p. 110). This principle of action
was the first in a list of fortunate circumstances that changed the fate of the revolution in the United
States. American citizens were not familiar with arbitrary rule, as their British colonizers were
constitutional and limited monarchy, and has sill and practice with independent small local councils
deciding on collective issues. In such a context, it was possible to envision constitution making
without any external or absolute source of power and authority, much less one that conflated both
(like the sovereign nation). Therefore, the American case represented a unique example of a
constituent moment in which the concrete experience of political participation was possible, and
already structured within state governments, provincial congresses, and popular conventions. The
Union’s constitution can be seen as drafted by enacted through the reciprocal binding of citizens,
established as the new source of law while power remained in the people’s hands. This was
possible, from Arendt’s perspective, only because the new Federal constitution preserved the
states’ power. The federation was an alternative to the sovereign nation, and the American solution

to the vicious circle between constituted and constituent power (Arendt, 2006 [1963], p. 157).

In practice, at least, the Americans found a better solution for the problem of the absolute.
The country “was spared the cheapest and the most dangerous disguise the absolute ever assumed
in the political realm, the disguise of the nation” (Arendt, 2006 [1963], p. 187). Again, the
experience of political participation was not created by the constitution, it was confirmed by it.
Their new beginning was, as such, “the beginning of a specific national history” (Arendt, 2006
[1963], p. 204). One that emerged from the existing political organization and citizen’s collective
action to institute a new republic. It was in this sense very different from the French revolutionary
context, in which the break with the Ancient Regime left the people in the state of nature,
completely disorganized to be next unified around the idea of the nation. In the first case,
constituent power was an empirical and historical fact, in the second it was an abstraction. And
once the revolution’s end, Arendt calls attention to one lasting concern: “to assure the survival of
the spirit out of which the act of the foundation sprang” (Arendt, 2006 [1963], p. 117). The
revolutionary spirit, defined as a contradictory juxtaposition of “the concern with stability and the
spirit of the new” (Arendt, 2006 [1963], p. 115), did not survive the test of history, not even in the

United States. Where freedom was taught to the people as a basic form of action, there were no
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places for it to be exercised after the revolution®. More and more distant from the public business,
the people’s interests shifted towards private matters. This, combined with representative
government — the central feature of American republics — inevitably neutralized the revolutionary

spirit.

What we have seen happening ever since is the fading of this spirit, as well as the
spontaneity of action found in the eruption of revolutions. The Western intellectual investment in
the idea of sovereignty brought the will to the center of the political stage, eclipsing the plurality
and unpredictability of the human world®?, and compromising the spontaneous freedom emerging
of political organizations like the council system®. Taken as a uniform mass, or substituted by its
representatives, the people were “stripped from the possibility of constituting their political order”
(Rubinelli, 2020, p. 191). Indeed, popular participation in politics is the fundamental feature of
Arendt’s constituent power, and the only possible means to retain the and the possibility of action
after the enactment of a constitution. Sovereignty, instead, concentrated political action in a single
entity — the sovereign nation, for the most part in modern times. The principle of action, and not an
absolute will, is the origin of a new beginning that rises “between a no-longer and a not-yet”
(Arendt, 2006 [1963], p. 197). Council democracy, as a form of popular direct participation, offers
a chance of preserving the revolutionary spirit in times of ordinary politics. Considering the

institutionalization of popular participation without resorting to representative government, Arendt

% On the specific case of the United States, Arendt explains that after the revolution “Only the representatives of the
people, not the people themselves, had an opportunity to engage in those activities of ‘expressing, discussing and
deciding” which in a positive sense are the activities of freedom. And since the state and federal governments, the
proudest results of the revolution, through sheer weight of their proper business were bound to overshadow in political
importance the townships and their meeting halls [...] one might even come to the conclusion that there was less
opportunity for the exercise of public freedom and the enjoyment of public happiness in the republic of the United
States than there had existed in the colonies of the British America” (Arendt, 2006 [1963], p. 227).

9 These ideas are best developed elsewhere in Arendt’s work. See, for example, “Freedom and Politics: A Lecture” in
the Chicago Review (1960, pp. 28-46), and The Human Condition (1968), especially part 5. In On Revolution, however,
she explains that “action, though it may be stared in isolation and decided upon by single individuals for very different
motives, can be accomplished only by some joint effort in which the motivation of a single individuals — for instance,
whether or not they are an ‘undesirable lot” — no longer counts, so that homogeneity of past and origin, the decisive
principle of the nation state, is not required. The joint effort equalizes very effectively the differences in origin as well
as in quality. (Arendt 2006 [1963], p. 165).

92 She refers to the United States’ councils, but also to the Paris Commune (1871) and the Russian Soviets (1905) as
examples of these spaces for political participation and freedom, and for the “hope for a transformation of the state,
for a new form of government” (Arendt, 2006 [1963], p. 256).
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made the principle of separation of powers work to create instead of limit political power,

multiplying instead of centralizing its instances.

3.3.  Toeach idea of constituent power, its own notion of sovereignty

If in chapter 2 | have argued that democratic theory did not properly address the problem
of democratic foundations, and the idea of a popular constituent power, | hope this (inevitably
incomplete) review of Carl Schmitt’s and Hannah Arendt’s writings shows otherwise. Equally
concerned with the post war political organization of modern states, Schmitt and Arendt do not
refrain from the challenge of unraveling the tensions and risks of popular beginnings, precisely as
their own political experience in the 1930’s and 1960’s was, from their perspective, undoubtedly
impacted by the foundational aspect of the 18" Century’s revolutions to modern politics. Indeed,
this is exactly why it is useful to look back to Schmitt’s writings and search for his “attempt to
recover and reconstruct the concept of the constituting power and the sovereign will as a source of
a self-instituted political community” (Kalyvas, 1999, p. 110). As for Arendt, she dedicated an
entire book to the topic of the revolutions, suggesting they are “the only political events which
confront us directly with the problem of new beginnings” (2006 [1963], p. 12). Her praise of the
American experience when compared to the French show, however, the unwelcome outcomes of

conflating authority and power an abstraction like the sovereign nation.

Arendt and Schmitt offer ingenious solutions to the vicious circle of democratic
foundations, even if not complete and free from criticism. They redefine constituent power
according to their (debatable) historical analysis and normative assumptions about political power
and legitimacy. Schmitt’s answer conflates authority and power in a sovereign entity that represents
the people. So, constituent power, in democratic contexts, is in the hands of the nation as this
unifying entity that carries the will of the people, while being always formless and unbounded. In
times of exception, the people’s constituent power is called into action as the sovereign authority
with power to decide on the type and form of its political existence. Popular constituent power and
popular sovereignty are, then, one and the same, as sovereignty is the fundamental feature of the
power to constitute. Arendt takes us in a different direction, disassociating authority and power to
bring freedom into the picture of new beginnings. She rejects the idea of sovereignty altogether,

exactly for its absolute and unifying content that makes it too easy to find, in the nation, the abstract
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image thar derailed the revolution in France, and all inspired by it in the following centuries.
Constituent power, for her, derives from the political action of a plurality in their daily commitment
to the public and the others. It is not, thus, an exceptional power or a new authority, but a fresh

start for an already instituted political body.

What is most relevant about their theories is that none of them refrain from conceptualizing
forms of popular power that lay beyond, beside or outside political institutions, showing how the
people can indeed self-rule by taking part on the political processes of constitution making,
constitutional change, or revolutionary rupture, depending on the theoretical path we take. And this
is precisely the point: without necessarily endorsing Arendt or Schmitt’s conceptualizations,
contemporary political theorists have often chosen to incorporate sovereignty in their reflections
of popular constituent power (for instance, Negri, 1999; Kalyvas, 2008; Urbinati, 2006), whereas
some define popular constituent power as opposite or distant from notions of sovereignty (Arato
2016, 2017; Frank 2010, 2021). It is also noteworthy that, in all cases, their assessment of (popular)
sovereignty — as a productive concept or not — is closely related to one’s interpretation of
contemporary democracy’s demands and potentials. Thus, retracing Schmitt and Arendt’s
conceptualizations of constituent power is not fundamental just for a better comprehension of
conceptual dilemmas of our times, their past and present political stakes. It matters, analytically,
as the two German authors delineate common and consequential positions that still reverberate
frame normative evaluations about political theories and events that always challenge the people’s

democratic power to act and promote change in times of stability and crisis.

This means I land on Chapter 4 with yet another pair of concepts relevant to contemporary
discussions on the democratic role of constituent power: is it only a form of extraordinary power,
or can it exist and mobilize popular action during ordinary times? Kalyvas’s brief conceptual
history of constituent power (presented in Chapter 1) already made us aware that exercising “the
higher power of command” was not, and doesn’t have to be, the same as exercising an “extra
institutional force that institutes political authority” (2018: 93). To the author, it is possible to
rehabilitate the notion of popular sovereignty in contemporary democracies if one understands it
as a form of creative power that appears in “infrequent and unusual” extraordinary moments when
“citizenry, overflowing the formal borders of institutional politics, reflectively aims at the

modification of the central political, symbolic, and constitutional principles” (Kalyvas, 2008: 7).
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Jason Frank also stresses the creative and foundational aspect of popular constituent power but
instead suggests democratic claims can be made in “seemingly everyday or ordinary political
settings” (2017: 118). Andrew Arato (2016), on the other hand, prefers a “post-sovereign” and
“post-revolutionary” understanding of popular constituent power for democratic constitution
making. Disagreeing on whether constituent power is sovereign, these authors also dispute the

boundaries and limits for popular power.
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4. CHAPTER 4: CONSTITUENT OR SOVEREIGN

Political freedom has always been the animating principle of democracy, and its greatest
source of danger. Granting the people freedom to decide about their political existence and destiny,
thus, has always been balanced by constraints to the exercise of popular power put in place to
guarantee the stability of republican and democratic regimes. This is the role of the constitution,
emphasized by authors from the 18™ to the 20™ century such as Madison, Sieyes, and Hannah
Arendt. Principles of representation and many versions of the separation of powers have been long
implemented to channel conflicts arising within nation-states, and especially from the 19™ Century
onwards these principles have framed the meaning of popular power. By then, democracy was
already to be seen as a concept and as a regime with a positive valence, despite being always
haunted by the threat of the unruly multitude. The experiences of the Atlantic Revolutions
(American and French, in our case) and of 20" Century’s World Wars in Europe have been key
moments in which ideas of popular power were reshaped to address this unavoidable tension
between conflict and stability, constituent and constituted power, constitutionalism and democracy.
In other words, the reinterpretation of the foundational aspect of popular power to make it
compatible with limited government has never been perfect, and the driving force as well as the
remainder of this process is the people’s constituent power. Then, of course, the question of what
exactly is there when we speak about the people’s constituent power cannot be completely
institutionalized or anticipated. As | have tried to show, its meaning and historical appearances are

contingent, even when bearing a lot of similarities within time and space.

But the contingency and multiplicity of answers to this question of “how to define popular
constituent power?” is exactly what made writing a dissertation about them interesting enough.
Looking for different and often conflicting attempts to address the problem of democratic
foundations, while trying to historically circumscribe their political stakes in times of change has
been the overarching goal of this work so far. Retracing the steps leading to this final chapter, we
have seen (i) how popular constituent power (in the form of sovereignty) was relocated to the
people, without having popular ruling as a necessary consequence; (ii) that the people’s constituent
power was dismissed when democracy was finally consolidated in the West, exactly by those trying

to design a stable frame for the democratic regime and establish its normative goals; and (iii) that
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being less concerned with democracy as such, but drawn by the same historical challenges of 20"
century’s democratic theorists, Schmitt and Arendt have developed innovative and utterly relevant

reflections about the meaning and role of popular constituent power in modernity.

Schmitt conceptualized the “surplus” of popular power that does not disappear with the
establishment of a constitution in terms of the exception. For him, the people’s constituent power
was best conceived as (national) sovereignty, different from its constituted counterpart for being
formless until summoned to decide on the exception, and only then it becomes an unbounded unit.
This led to an association between constituent power and his notion of sovereign dictatorship, at
least in revolutionary moments, that is, those moments of rupture with the established order. Arendt
challenged most of Schmitt’s formulations. As I have underlined in chapter 3, she rejected the idea
of sovereignty as paramount to the meaning and exercise constituent power. Her idea of a popular
new beginning was thus marked by popular participation and the creative founding of a
constitution, with the people’s power and authority being exercised by distinct political subjects
and through different institutions. The power and freedom embedded in the revolutionary action
was not to be praised over the republican and stabilizing form of political authority. Presenting the
revolution and the constitution as “correlative conjunctions” (Arendt, 2006 [1963], p. 117), she
made it possible for the “revolutionary spirit” to survive within constituted power, through political

action in local institutions (the local councils, in her own terms).

When comparing Schmitt’s and Arendt’s interpretations of popular constituent power, it is
rather easy to observe a few contrasting notes that still reverberate in contemporary accounts of the
concept. Constituent power can be abstract and unbounded as in the example of the nation, or it
can be a concrete participatory experience. It can be unified in a common will, or plural and driven
by public exchanges of individual’s opinions and judgement. It can be an exceptional moment, or
the start of something new motivated by a revolutionary spirit that should never disappear. But
above all, constituent power can be sovereign, or it cannot. In this final chapter, | want to analyze
some of the most compelling and significant attempts to redefine popular constituent power by
contemporary political theorists. | am above all interested in how they address the idea of
sovereignty. In light of Schmitt’s and Arendt’s conflicting stances on the matter, it seems there are
two strong positions in the theoretical debate: either to understand constituent power as a form of

popular sovereignty, what can be found in the work of Kalyvas; and a definition of constituent
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power that refrains from sovereignty altogether, chiefly defended by Arato and Negri (although
they do it for complete opposite reasons). Admittedly, this is only one in many possibilities to
present these author’s ideas about constituent power. Arato’s formulations, for instance, could be
placed closer to Urbinati’s rejection of “direct representation” if our main goal was to trace the
deleterious effects if populism to constitutional democracies®. Nonetheless, it is striking that both
the choice to conceptually overlap constituent power and popular sovereignty, and the decision to

do away with the latter, have invariably led to democratic defenses of popular constituent power.

So, if popular sovereignty did not necessarily emerge in modernity as a democratic solution
to the problem of political authority, as discussed in chapter 1, it might be revealing to understand
why this concept remains pertinent to at least some of the democratic definitions of constituent
power might. And the reverse is also true: exploring why sovereignty is said to compromise
constituent’s power democratic potential can offer interesting clues on how to make sense of
popular movements and populist leaderships currently defying constitutional democracies across
the globe. Particularly, this line of thinking might help us make a better sense of extra-institutional
political action and claims made “in the name of the people”. In a time when attacks to Brazil’s
Presidential Palace and Supreme Court as well as United States’ Capitol building have happened
with only two years apart, in 2021 and 2023 respectively, resounding chants like “Whose house?
Our house!** make it hard to definitively establish how does the people looks like, and what are
exactly the limits of its action. Most importantly, although there are very good reasons to qualify
the two episodes as anti-democratic or at least dangerous to democracy, it is not as easy to contest
an understanding of these popular appearances as something like the “people as event”

(Rosanvallon, 2006, pp. 91-92)%. And herein lies the problem. Taken seriously, as they should be,

% See: Urbinati, Me the People: How Populism Transforms Democracy (Harvard University Press, 2019) and Arato
and Cohen’s Populism and Civil Society: The Challenge to Constitutional Democracy (Oxford University Press, 2022).
They all put forward a similar argument that populism (and populist leaders) attempt to “embody” the people, while
making claims that represent only a fraction of the political body. This is what Urbinati has called “direct
representation”.

% Although these lines were said by American attackers on January 6%, 2021, they are representative of a widespread
claim from Brazilian attackers who, on January 8™, 2023, argued that, by storming the buildings holding national head
offices of the legislative, executive, and judicial powers, they were reclaiming what was rightly owned by the people
themselves.

% Rosanvallon’s notion of “people as event” refers to the gap between the “political” and the “sociological” people,
that is, the distinction between a political and sociological project of popular sovereignty and the existing groups of
organized people in society. To the French theorist, this one of democracy’s constitutive gap. But the “people as event”
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these (and other similar) episodes gain new colors once examined through the lenses of a theory of
popular constituent power. Not because they are legitimate expressions of popular power, but

because we should be able to argue why they are not.

| suggest we start building this argument by exploring the reasons why Negri (and Hardt)
and Arato (and Cohen) mismatch popular sovereignty and constituent power. They all suggest we
abandon any unifying expectation about the people, but for entirely different reasons. While
Arato’s democratic constituent power benefits from procedural boundaries, Negri’s constituent
people thrives in the conflict against political institutions. Next, Kalyvas puts sovereignty back into
the picture but in a different shape: it does not refer to an act of command, but to the creation of a
new political body after a revolutionary break through higher lawmaking. Admittedly, this
systematization of the literature is not exhaustive, but I aim for it to be helpful in better grasping
the meaning and political work of sovereignty. This is important, besides, as it rephrases the
question about the limits of constituent power in terms of its status during ordinary times. If we
think of constituent power as completely unbounded and external to political institutions, is it the
case that it can only change the constituted order by revolutionary means? Or, alternatively, is it
possible that constituent power can promote radical change within ordinary and preexisting
political institutions? Assuming popular constituent power does not necessarily fall asleep after

democratic foundations, I suggest we think about what it does to our democracies when it is awake.

operated to temporarily bridge it, when the people “out of doors” emerge in the “incandescence of the event” (2006,
pp. 91-92). Although Rosanvallon’s concept can be very illuminating, in the specific cases of Brazil’s and United
States’ January attacks, I would suggest what we saw were expressions of something like the “not-people as event”, in
the sense that the attackers failed to produce a new meaning to the people that survived to the next day. This becomes
even more clear once Presidents Joe Biden and Lula, as much as Trump and Bolsonaro all come public in the following
days, in each case, to declare the attackers were indeed a representation of what the people does not looks like. On
January 7%, 2021, Trump posted a video recording on his Twitter account “to those who engaged in the acts of violence
and destruction, you do not represent our country” (Trump, 2021). Bolsonaro, in the same tone, insisted on Twitter
that the acts of violence in Brasilia “escaped the rule” of peaceful demonstrations in democracy (Bolsonaro, 2023).
Previous and complete versions of this argument were presented to the Sociology Department at The New School of
Social Research (New York, February 2023) and at the 6™ Political Theory and Brazilian Political Thought National
Meeting (September 2023). It is a co-authored work with Adam Koehler Brown (NSSR, Sociology), to whom | thank
for the partnership and insightful exchanges while | was an Associate Fellow at the Transregional Center for
Democratic Studies (The New School, Fall 2022 - Spring 2023).
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4.1.  Constituent power against sovereignty

Popular sovereignty and popular constituent power are different concepts that nevertheless
refer to the same principle: the people’s power to institute a political body, define its boundaries
and the fundamental rules steering collective living. Nevertheless, there is absolutely no agreement
about what happens in popular foundations, and who exactly is the people in charge. And central
to this dispute is the question of whether sovereignty should be part of our democratic vocabulary,
especially when it circumscribes the meaning of the people’s original power as absolute and
indivisible, to repeat Rousseau’s classical definition. Martin Loughlin has indeed suggested that,
from the beginning of the 20™ century, a lot has been done and argued to the abandonment of
sovereignty, especially for its ambiguity as a concept to describe the political relationship between
rulers and ruled (2006, p. 55)%. Negri and Arato’s conceptualizations of constituent power resonate
with this position, dismissing sovereignty for its strong unifying character. Their grounds for doing
so are, nonetheless, very much contrasting. If Negri retains the “absoluteness” of sovereignty as
central to his delineation of constituent power as an unbounded process of democratic foundation,
Arato advocates for a post-sovereign constituent power that is always limited and diffused among
the different political institutions and the civil society’s multiple forms of expression and
organization. For the first, constituent power is above all revolutionary, and in the second case it

promotes radical change amidst institutional stability to preserve democratic principles.
Absolute constituent power

Antonio Negri’s book on insurgencies starts by stating that “To speak of constituent power
is to speak of democracy” (1999, p. 1), and to him this means constituent power does a lot more
than institute democracy, its constitution, and its legal system. Constituent power is the subject
“that regulates democratic politics” (1999, p. 1), and from this perspective it cannot be channeled
or constrained by the constitution, neither shaped by political representation. It is absolute in the
sense that it overcomes the hierarchy between rulers and ruled through mechanisms of cooperation

and composition leading to common action, but never resulting in the people’s unification (Hardt

% Although identifying this tendency of political and legal thinking, Loughlin in fact argues it results from a
“misunderstanding of the nature of the concept and the roles that it performs in both political and legal discourse”
(2006, p. 56). To him, sovereignty is better conceived as a “representation of the autonomy of the political”, while
“providing the foundational concept for the discipline of public law” (Loughlin, 2006, p. 56).
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and Negri, 2017, pp. 36-37). To put it differently, the unequal power relations that enable the
transformation of the many into a single “who” or a popular “we” are confronted by principles of
self-determination and opportunities for direct decision-making. And this is the interesting twist in
Negri’s definition: albeit absolute, constituent power is opposed to sovereignty once it can never

be unified — it can never be a single subject or have a single will.

The problem with sovereignty is precisely that it imposes space and time constraints.
Sovereignty refers to a specific accomplishment, to the establishment of a “rigidified formal
constitution” (Negri, 1999, p. 12). It eventually ends, while constituent power is in fact an absolute
process. For the same reason, constituent power does not appear only in exceptional moments,
neither it disappears with the end of revolutions. We cannot stabilize it, and much less determine
when it disappears or ceases to act. If anything, constituent power implies a “multidirectional
plurality of times and spaces” (Negri, 1999, p. 12). Negri thus retains the absolute feature of popular
sovereignty but rejects its unifying tendency, as the latter is for him the very source of
totalitarianism®’. Thus, totalitarian ruling does not stem from “absoluteness” — quite the contrary,
it is an absolute understanding of constituent power that “sets in motion the [democratic]
constituent process” (Negri, 1999, p. 21). Democracy and constituent power are conflated,
encompassing an unlimited strength that is not based in any previous authority. It arises from “the
void”. That is, constituent power does not have a fixed origin, neither it refers to a precise goal — it
is an all-powerful and “always more expansive tendency” (Negri, 1999, p. 13). Paulina Ochoa-
Espejo develops a similar and maybe clarifying criticism. She finds that theoretical attempts
ultimately based on (actual or fictional forms of) popular unification end up resorting to “images
of the past” or “visions of the future” to legitimize democracy (2011, p. 101). These temporal
images respectively anchor constituent power to a foundational moment in the past or set an ideal

target in the future to justify its present actions and political decisions®. In any case, they wrongly

9 Underscoring Negri’s attempt to disassociate the absolute and totalitarianism, there is a stringent contestation of
liberalism. He stresses that it was contratualism (no matter if Hobbesian or Rousseaunian) that tied “human rights” to
liberal principles, making it impossible to conceive absoluteness beyond the shadow of totalitarianism (1999, pp.27-
8).

% Espejo also incorporates the idea of process to her discussion of popular constituent power but embracing popular
sovereignty as the vocabulary to do so. Her “people as a process” changes over time as “individual experiences add to
the whole” (2011, p. 83). She criticizes aggregative definitions of the people for being deterministic in two different
levels: either positing an external mechanism of aggregation to define who belongs to the people, or coming from
teleological approaches that presuppose consensus towards a shared goal. In line with Negri, she values democracy’s

94



presuppose an instant of unification that traps theorists in the vicious circle of popular

indeterminacy, and compromise democracy by placing its origins always outside its own frontiers.

According to Negri, Arendt was one of the few who saw the new democratic beginning
coming from the “abyss of the absence of determinations” (Negri, 1999, p. 12). Her idea that there
is a form of “positive freedom” underlying constituent power, one that is derived from action in
the public space instead of war and violence, deeply renewed political theory. Arendt brought back
to the scene a radically collective and concrete understanding of politics, rooted in popular
participation in political decision-making. On the other hand, her portrayal of the American
Revolution as the paramount historical example of constituent power, the moment when it worked
at its best capacity and freedom, unfortunately “flattens down, or deforms, the novelty of the event”
(Negri, 1999, p. 16). Negri’s problem is with Arendt foreseeing “a determinate constituent
apparatus” (council democracy) as the ideal outcome of a revolution. Having settled the
revolution’s goal, she emptied the radical potential of constituent power and turned it into a
revolutionary “legacy” more than an “ontological beginning” (Negri, 1999, p. 16)%. As for
Arendt’s polemical “social question”, Negri also flips the original argument to suggest it was in
France, not the United States, that the revolution led to a new constitution: a constitution of the
social by the political. Overall, the “radicalness and strength” of Arendt’s constituent power was
overshadowed by her attempt to constitutionalize it, preventing it to be framed a “concept of crisis”
— one that reveals the inevitable tension between democracy and constitutionalism, absolute and
limited government. Constituent power, therefore, is an expression of the crisis between “the
productive strength of society and the legitimation of the State” (Negri, 1999, p. 302), and as such
it represents the attempt to “keep open what juridical thought wants to close” (Negri, 1999, p. 13).

lived experience and its resulting indetermination, placing time at the very center of democracy and challenging the
constitutionalist assumption that the people can change, but always retains something of an identity.

9 Negri resorts to Habermas’ comparison between the French and American revolutions to convey his criticism of
Arendt’s preference towards the latter revolutionary episode. In his description, Habermas reverses Arendt’s analysis
and suggests “The French Revolution takes natural right as an ideal to realize, whereas the American Revolution takes
it as a real state that political intervention can only disfigure. The constitutive productivity of the political is thus all in
the side of the French Revolution: it is the only modern revolution. The American Revolution is a conservative
revolution, whose ideology is premodern and corporative, thus antimodern and antipolitical” (Negri, 1999, p. 19).
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The author is adamant in stating that constituent power “has excluded any reference to the
concept of sovereignty” (Negri, 1999, p. 21)1%, As such, it can never refer to the exclusive exercise
of political authority!®l. At the same time, constituent power is not a “formal process of
constitutional freedom” (Negri, 1999, p. 21), although it is indeed a continuous power emerging
from social heterogeneity. Negri called it an absolute procedure exactly because it can never be
permanently institutionalized: “the process started by constituent power never stops” (Negri, 1999,
p. 23). Constituent power is revolutionary because it is unfinished, rebellious, transformative.
Discussing the concept in less abstract terms in a later work, Hardt and Negri call attention to
“partially successful” Latin American constitutional processes, for they sparked off institutions and
claims coming from “a widespread plurality of political and social subjectivities” (2017, p. 34).
These multiple subjectivities prevented constituent power to be unified, and they also disrupted the
expected chain that connects insurrection, revolution and the constitutionalizing of social and

political demands.

It is not by chance that Hardt and Negri’s often call attention to Latin American revolutions
and constitutional processes, agitated by popular participation, by organized social movements,
and by intense political struggle. These historical experiences portray constituent power as an
extended process, in which “the fantasy of a unified people has been expanded to a vast multitude”
(Hardt and Negri, 2017, p. 35). This point was already made by Negri in the 1990’s, when he
defended the multitude as the only subject capable of materially bearing constituent power’s
radicalness. Nor the nation, nor the people, for constituent power cannot be a generic concept,
easily manipulated, with a pre-political existence (historically determined) or a prior organization
(based on representation). Indeed, the multitude’s constituent passion is one permanent trace of the
concept throughout history, since before the modern revolutions: it engenders the real struggle and
metaphysical conflict between constituent and constituted power. To speak of the multitude is,
from this perspective, to acknowledge the concrete existence of social actors, their objective fight

for social rights and political participation, as well as their “power of future actions and

100 Hardt and Negri see Carl Schmitt as “the modern philosopher who posed most clearly the centrality of sovereignty
to politics, renewing the early modern European theories of absolute sovereignty articulated by authors such as Hobbes
and Jean Bodin” (2004, p. 330).

101 This idea is further developed in the 2017’s Assembly, a book co-authored by Michael Hardt, in which he also
explicitly rejects Schmitt’s understanding of constituent power. See: Hardt and Negri, 2017, chapter 3, pp. 25-42.
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accumulated potential of the past” (Hardt and Negri, 2017, p. 36). Thus, the mediation between
constituent power and the instituted order cannot be easy, and it surely isn’t as linear or rational as
Westerns have been used to suppose from the 18th century onwards. Constituent power cannot be
processed through sovereign political institutions (those hierarchically structured), practices of
representation, or fictional unifications. The multitude is a set of collective subjectivities, making
it impossible for the constituent subject to submit “to the static and constricting permanence of

constitutional life” (Negri, 1999, p. 323).

Negri’s definition of the constituent subject as the multitude echoes and old conundrum of
political theory. How is it possible to assign a disorganized subject — and in this case, also radically
unbounded — the power to constitute a political body? The author’s response assumes modernity is
above all marked by ‘“anguished interrogations and inflexible decisions of repression” of the
multitude (Negri, 1999, p. 324). In a word, modern political philosophy was born fearing the
multitude: this crowd-like image that brings upon in a “savage world of irrational passions”. I have
explored, in chapter 1, how during the 18" century the Federalists advocated for a representative
republic exactly to “avoid the confusion and intemperance of a multitude” (Madison et. al., 2008,
p. 275). Sieyés, on his turn, affirmed that a “direct democracy is impossible among a numerous
people” (2016, p. 147), and so the nation acts through extraordinary representatives. Many hundred
years later, Schumpeter was still fearful of the “sudden disappearance, in a state of excitement, of
moral restraints and civilized modes of thinking and feeling, the sudden eruption of primitive
impulses, infantilisms and criminal propensities” of individuals in context of agglomeration and
remained suspicious of what he called “the democratic folklore about revolutions” (2008 [1950],
p. 257). Constituent power, as theorized by Negri, contests all fearful assumptions about the
multitude, indicating they still have an striking impact on the way we think of constituent power

today.

Indeed, if the multitude is the constituent sovereign, constituent power cannot be sovereign.
Negri’s appeal to its definition as an “absolute process” is, however, a very puzzling theoretical
move. He rejects the possibility of unification, but at the same time stresses constituent power’s
permanent and all-powerful character. In view of this, it seems that the “absoluteness” of
constituent power is not sovereign exactly because it confronts sovereignty’s very core: the
arbitrariness of a unified source of power, such as the state, and the superiority of rulers over the
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ruled (Hardt and Negri, 2004, p. 332). On the one hand, then, Negri’s multitude — the constituent
subject — exists outside political institutions, above and beyond the law. On the other, the multitude
only emerges in the process of action, and it defines itself only in negative terms, against the
constituted order'%, The difficulty here is that it is almost impossible to precise who or what is the
multitude, and there is no clear way to distinguish which are the constituent power’s actions. With
no parameters to assess the legitimacy of the multitude’s decisions, all that matters is the people’s

willingness to engage and contribute to collective enterprises'®,

Although pointing to fundamental dilemmas of popular constituent power, especially those
related to the limits of a sovereign or heavily legalistic paradigm, this understanding of the
multitude’s absolute constituent power falls short in addressing important aspects of existing
democratic regimes and democratic legitimacy. Once it is negatively defined, it informs about what
constituent power is not: it is not unified, it is not institutionalized, it is not limited, it is not
predetermined, it is not extraordinary. In terms of its subject, it is not the nation, it is not the people,
it is not a party or a particular organized group. At the same time, it materially exists as the
multitude has the means to engage in a permanent and absolute constituent process — an ever-lasting
revolution that constantly challenges formulations about the sovereign state and forms of
institutionalized politics. But if Negri and Hardt are right to suggest it is possible to overcome the
need of a sovereign unity, as the analysis of Arato’s post-sovereign paradigm also demonstrates
next, it is hard not to see the democratic risks and analytical pitfalls of a definition that offers very
diffuse guidelines to identify and assess constituent power in action. It is perhaps true that this is
in fact their goal: to pose a definition of constituent power that stays as open and uncontrollable as
possible, that aligns with an understanding of democracy that radicalizes freedom and perpetuates
change. As such, it does illuminate some aspects of what happens in society out of the state’s sight.
It especially acknowledges and promotes the spontaneity of political action, the contingency of its

goals, and the multiplicity of its forms. Nonetheless, we are still left without a reflection on how

102 I this T am in line with Espejo’s interpretation of what she called “fugitive democrats”, borrowing the term from
Sheldon Wolin (2018). Not only Hardt and Negri, but Wolin himself and Bonnie Honig (2007) see the people as a
process, that is, as “the experience of political action over the course of time” (Espejo, 2011, p. 122).

103 Hardt and Negri explain the multitude’s decision-making process through many analogies (such as language, the
working of the brain, the logic of open-source technology, etc.) in Multitudes (2004, pp. 336-340).
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constituent power does interact with democratic institutions and, above all, with the people’s

constituted power. We are also left with nothing as criteria to tell them apart.
Post-sovereign constituent power

It is not a very bold claim to argue that, in democracies, electoral processes depict the
people’s constituted power: constituencies are previously determined, rules already defined,
candidates often organized within party politics. In fact, the stability of democracies is directly
related to the following of all electoral procedures and regulations, from the campaign to the
announcing of the results. It is a very important moment of constituted power, no doubt, but while
ballots are successful in disarming fists and stones'%, electoral results (if respected) bear very little
chances of promoting structural transformation of the democratic order. Now, what can we say
about popular constitutional processes such as the Chilean? How much of it was the work of
constituent power, and what in turn derived from pre-determined forms of action by the people and

its representatives?

Let us briefly consider Chile’s constitutional journey. It started in 2019, when anti-
inequality protests demanded the constitution was substituted, for it expressed the the debris of a
past violent dictatorship. The popular movement was victorious, and in 2021 representatives signed
an “Agreement for Social Peace and a New Constitution” that was confirmed when 80% of Chile’s
electorate said “yes” to a new constitution in a referendum. A little more than a year later, however,
the first proposed draft was rejected by almost 62% of the voters in a ratification plebiscite, possibly
for its progressive tone. A second constitutional Convention was negotiated by the end of 2022,
with new and stricter rules about the propositions’ content, also redesigning popular participation
in the process. In December 2023, Chileans were called to vote on a second constitutional draft,
this time a lot more conservative. The result was a new rejection, now by 55% of the votes. In
current 2024, Chile is still left with its 1980’s “Pinochet’s” constitution. Also, President Gabriel

Boric’s administration is not willing to lead a third round of constitutional debates.!%

1041 am referring to Adam Przeworkski’s statement that “Democracy is in crisis when fists, stones or bullets replace
ballots” (2019, p. 13).

105 See Vergara’s article at the New Left Review (2022) for a more detailed description of the Chilean constitutional
history and its most recent struggles. For a more political science driven account of “lessons to be learned” from the
process, see Larrain et. al., 2023.
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If we were to follow Hardt and Negri’s definition, the primary expression of Chilean
constituent power is to be found in the 2019 protests, when Chileans fiercely denounced the
country’s social inequality and demanded the replacement of the 1980’s constitution. But what can
we say about the results of the three referenda throughout the process? Can they be seen as
expressions of popular constituent power, or the fact that popular participation was institutionalized
and regulated leaves them as expressions of constituted power instead? Besides, how is it possible
to make sense of a “highly consensual and participatory constitutional process” (Larrain et al.,
2023) whose result was twice rejected by the majority of voters? It is possible that these questions
would be best addressed by some other definition of popular power, one that accounts for the
interaction between constituent power and the already existing political institutions, as well as the
state’s legal apparatus. Moreover, we can see in the Chilean the constituent power’s multiple sites
and means of action amidst constitutional struggles: the streets, the constitutional convention, the
referenda. If it is safe to affirm constituent power belongs to the people, the concrete case suggests

“the people” can mean an array of different things.

One alternative theory was proposed by Andrew Arato. His post-sovereign paradigm of
constitution making might offer new and interesting insights to these and other “adventures of
constituent power”. First and foremost, Arato contests the proposition of a “paradox of
constitutionalism”, suggesting overcoming it with an idea of constituent power that does away with
the unitary popular sovereign (2016, pp. 3-4). Such a paradox between an extra-constitutional
political subject and the limited exercise of power derives, in this sense, from the mistaken
assumption that popular constituent power can be conflated with the sovereign nation, or the
sovereign people. The persistence of the paradox is one important legacy of Schmitt, to whom “the
constituent power of the people is tied to no particular procedure, and can act through a variety of
procedures or none at all” (Arato, 2016, p. 7). If Schmitt were to be right, then one would be left
with only two possibilities: either to cast aside constituent power and focus only on the constituted
order, the liberal constitutionalist choice, or to retain popular sovereignty as an operative concept

for democratic thinking (the populist solution), Between liberal and populist democracy — that

106 This is precisely the case of Negri. According to Arato, his definition of constituent power “transcends the limits of
democracy by potentially valorising the overthrow of constitutional democratic regimes by mobilized violent
majorities” (2016, p. 9).
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is, between reform and revolution — Arato claims to be tracing a different path of political
participation in constitutional processes. Something like a middle course, the author’s post-
sovereign constituent power derives its legitimacy from the participatory procedure of constitution-
making, much like Habermas had suggested. Likewise, it is post-revolutionary, meaning

“constituent power survives under constitutions”, not above or beyond them.

To logically surpass the paradox of constitutionalism, Arato resorts to Arendt’s distinction
between power and authority, agreeing that they cannot be derived from the same “ultimate
source”. But while following her conceptual analysis, he does not subscribe to her historical
depiction of the French and American revolutions. To him, there is no such opposition between the
constituent power’s stabilizing activity (in the United States) and its power to radically transform
France’s politics and institutions. In fact, both the constituent authority and constituent power were
present in the two sides of the Atlantic, as it is the case of most revolutionary episodes'®’. Whereas
Arendt’s inspiration is certainly helpful at this point, Schmitt’s ideas appear as point-blank bypass
the problem of authority. Because it is completely exceptional and unlimited, Schmitt’s constituent
power “does not and cannot authorize” (Arato, 2016, p. 32). This is why, during revolutionary
breaks, Schmitt’s popular constituent power appeals to a sovereign dictator: an organ that, when
self-constituted, also incorporates “all formal powers of the state” by referencing to a “supposedly

unified pre-existing popular sovereignty” (2016, p. 31).

Authority and power are thus embodied in the figure of the dictator, making the legitimacy
claim a very fragile one, particularly as “the power position is an existential one, and cannot ground
normative rightness, legitimacy or authority” (Arato, 2016, p. 41). In short, power alone is by no
means legitimate. This was indeed Arendt’s “solution” to the legitimacy problem, yet incomplete
according to Arato. Arendt is right to claim that authority entails “the horizontal relationship of
mutual promise and common deliberation” (Arato, 2016, p. 46), but this is as far as she goes in
detailing how deliberation occurs in the public space — besides maybe idealizing United States’

exceptional history of “small republics”. So, moving along with Habermas’ propositions, Arato

107 Revolutions are framed here the most extreme events of political rupture, radical examples of a moments when
“legality and legitimacy are broken”. So, if the argument that constituent power and authority coexist “even in the

hardest cases”, it should be valid for “revolutionary reform, regime change, or coordinated transition” as well (Arato,
2016, p. 22).
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locates the constituent power’s political legitimacy in the constituent procedure itself. Such a move
of course limits popular constituent power, but it doesn’t dismiss it. Rather, it is a form to keep it
active and relevant to constitutional democracies. From this perspective, constituent power cannot
be revolutionary as well. It does not represent a total break with the means and procedures for
constitutional change already in place. Drawing from Ulrich Preuss’ ideas'®®, Arato sets up his
“new model no longer based on or appealing to the potestas absoluta of the sovereign, unified

constituent power of the people” (Arato, 2016, p. 76; original emphasis).

This is a major shift of paradigm if compared with Negri’s aforementioned constituent
power as an ‘“absolute process”. Although it seems they both agree the unifying aspect of
sovereignty does more harm than good, preferring instead to focus on a time-extended alternative,
it is completely different to speak of a process and a procedure. Arato’s post-sovereign constitution
making is formulated around different stages, institutions, and political events — such as round-
table negotiations, interim constitutions, and the institution of elected assemblies to write draft
proposals. Because Arato envisions them as highly participatory, the definition of people also takes
a different shape: it appears as civil society, conveying “the multiplicity, diversity, and plurality of
citizens” (Arato, 2016, p. 76). This participatory and multi-staged process is at the core of the
author’s “democratic constitutionalism”, taking place “in the far less-constrained public sphere(s)
of civil society” (2000, p. 137). As for the constitutional moment, again, it is something in between
reform and revolution, better described as a regime change in which radical transformations and
legal continuity are possible. But couldn’t we just then think that Arato has substituted the
constituent for the constituted power, deflating the latter just like the “liberal constitutionalists” he
criticizes? To put it differently, what is left of constituent power when it is not sovereign, unitary,

and revolutionary anymore?

Indeed, Arato’s post-sovereign constitution making downplays the distinction between
constituent and constituted power. Popular power, in this sense, influences normal and
constitutional politics at once, and the act of creating a constitution is better formulated a process

of democratic legal revision happening in different political bodies, such as assemblies or elected

108 Ulrich Preuss, Constitutional Revolution: Atlantic Highlands, NJ: Humanities Press, 1995.
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parliaments (given their externally limited status)!?®. According to Arato, this framework “de-
dramatizes conceptions of the constituent power” and releases them from “mythological and
dangerous notions of total rupture and the full embodiment of the will of the people” (2016, p.
91)10, So, commenting Claude Lefort’s work, Arato reinforces that the seizing of the constitutional
authority by a single man (or a minority) is profoundly anti-democratic. If there is any advantage
in discussing the theological aspect of the abstract and unified understanding of “the people”, it is
precisely to stress the “symbolic projections of [popular] legitimacy” (Arato, 2016, p. 276)*L. The
“empty space” between the symbolic and the concrete people is so wide it can never be perfectly
bridged by a single subject, and democratic institutions are responsible to assure the gap stays open
(Arato, 2016, p. 278).

Avrato is very much aware of the political stakes of his redefinition of constituent power. As
Gagarella rightly notices, “if there is one concern that seems to be guiding Arato’s work on the
matter, it would be his concern with the production of authoritarian abuses” (2020, p. 8). His latest
book with Jean Cohen largely addresses the danger, posed by populism, of closing this “Lefortian
gap” with a “unitary people symbolically represented by a part” (2022, p. 153) 12, The constituent
sovereign that arises from the occupation of democracy’s empty space is the Schmittian one, that
is, unitary and unbounded, but worse: willfully permanent. Populist politics shuts down any
possibility of constitutional change initiated elsewhere in the political system, while obliterating

the difference between ordinary and constitutional politics (Arato, 2022, p. 184). | have shown how

109 On this specific distinction between ordinary parliaments and constitutional assemblies, Arato makes a clarifying
comment about its role in post-sovereign constitution making: “we should not be misled by mere nomenclature; an
ordinary parliament having constitution making among its tasks can be labelled a constituent assembly, during the
process or by historians afterward. The central mark of what is called post sovereign constitution making is operating
under the constitutional amending rules of an interim constitution, or, when unavoidable, the amendment rules of an
old regime whose fictional status is transformed in a constitutionalist direction” (Arato, 2016, p. 92). In any case,
however, the legitimacy of the constituent body is directly dependent if it being a freely elected assembly.

10 Clearly, Arato is contesting a Schmittian idea of a unified constituent power that acts upon the exception (or
revolution). See also Arato, 2018, p. 418.

11 To Lefort, indeed, the symbolic is crucial to the definition of political power in modern democracies. “Modern
democracy is [...] the only regime to indicate the gap between the symbolic and the real by using the notion of power
which no one — no prince and no minority — can seize. It has the virtue to relating society to the experience of its
institution” (Lefort, 1988, p. 228). See also Lefort (1988, pp. 213-155), “Permanence of the Theologico-Political?”.
112 Arato and Cohen also suggest there is a mutually reinforcing relationship between the embodiment/ unification of
the people and a friend-enemy constitutional logic. In their own words: “Political conflict turns existential. We must
therefore occupy the empty space of power to make sure the enemy seeking to destroy us does not succeed in occupying
the same” (2022, p. 194).
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the post-sovereign alternative deflates the separation between the holder of the constituent and
constituted power, placing them both on the hands of a multiplicity of social actors within and
outside political institutions. But the fact that constituent and constituted power belong to roughly

the same subject should not lead to the conclusion that all politics is constitutional politics.

The consequence of “populist constitutionalism” to the conceptualization of constituent
power is twofold. First, it disguises a unified subject for the legitimate representative of the
whole!3. If the people can be embodied in a single agency, the plurality and diversity of
perspectives existing in civil society is overshadowed by one inevitably partial will. And second,
it shifts the balance between ordinary and constitutional politics towards the latter, making the
sovereign constituent the only one with power and authority to make the fundamental political
decisions. If the democratic theory discussed in chapter 2 slips into the ordinary trap, populism
risks normaling the exception. In light of this, Arato’s rejection of sovereignty as a central feature
of democratic constituent power aims exactly against it. The post-sovereign definition of
constituent power enables the people to participate and promote radical change without resorting
to claims of symbolic representation, but instead in a context of “interest representation in a
plurality of publics constituted by popular bodies, institutions and agencies” (Arato and Cohen,
2022, p. 191). But what exactly can be the cost of placing constituent power within political
institutions, and transcribing its content to the language of conflicting political interests? It is the
case that Arato’s post-sovereign substantially downplays its exceptional character, and maybe even

the spontaneity of its actions?

4.2.  Popular sovereignty as constituent power

So far, we have seen theories of constituent power that attempted to save it from
sovereignty. Authors as distant as Arato and Negri have been shown to agree about the problematic

consequences of a unified constituent sovereign, especially when democracy entails self-

113 A similar claim is made by Nadia Urbinati, but focusing on the work of representative democracy to prevent populist
embodiment. See, for instance, Me The People: How Populism Transforms Democracy (2019) where she argues that
“while representative democracy holds the competition in such a way that no competitor aims to fully conquer the
people — populism enters the competition with the aim of fully conquering the people, because it claims its people is
the “true” one (Urbinati, 2019, p. 90; original emphasis).
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determination amidst the society’s plurality of collective demands and political claims in terms of
justice, freedom, equality, rights, recognition, and many others. Kalyvas, however, flips the terms
of the discussion and suggests constituent power, rightly interpreted, can accommodate a
democratic meaning of popular sovereignty. In chapter 1, I have already presented Kalyvas’
alternative history of constituent power as one that bypasses the traditional understanding of
sovereignty as command, famously proposed by Bodin. His recovery of a less discussed history of
sovereignty as constituent power deriving from Marsilius of Padua’s work grounds a definition of
sovereign constituent power “more attractive and relevant” to democratic thinking. Now, what I
want is to further explore Kalyvas’ standing in the context of more contemporary debates about the
meaning and means of popular constituent power. Precisely, the goal is to figure what makes it
possible for him to affirm that “the sovereign is the one who makes the constitution and establishes
a new political and legal order” (Kalyvas, 2005, p. 226), and yet avoid falling into the arbitrary and

unifying shadow of sovereignty’s authoritarian ruling.

“The sovereign is the constituent subject” (Kalyvas, 2005, p. 226), that is, it stands above
the fundamental laws and in fact creates the new constituted order. Unsurprisingly, Carl Schmitt is
back in the picture as the most influent advocate of a sovereign founding entity in the 20" century.
Interpreting Schmitt, Kalyvas suggests the best image to describe constituent power is the
Lawgiver, and not the dictator'4. He acknowledges that both dictatorship and law-making rest in
the same political subject in exceptional moments but traces a line separating the norm-breaking
dictator from the constituent sovereign. If the attributes of the first are the “arbitrary and
discretionary” power to suspend and dismantle the legal edifice of democracies, the second bears
the creative capacity to reinstitute it. Dissecting the sovereign in two pieces Kalyvas argues that,
moving beyond Bodin’s clouding influence, it is possible to find here a constituent feature of
popular sovereignty if we know where to look for it. Indeed, this democratic shift of sovereignty is
only possible if one concentrates, above all, in the constituent power’s legislative task. It is still
absolute and extra-legal, but it differs from the exercise of power (or command) — its mission is to

“design the higher legal norms and procedural rules that will regulate the exercise of power”

114 Arato and Kalyvas disagree on their interpretation of Schmitt’s theory of dictatorship, especially when it comes to
its absolute power. Where Kalyvas sees a Lawgiver the withdraws from the political scene after setting up the
constitution of a political body (2008, p. 95), Arato envisions the risk of an authoritarian turn if the dictatorship
becomes permanent. To Arato, Schmitt’s sovereign dictator precisely represents the fusion between power and
authority — in other words, the dictator and the sovereign are not as distant as Kalyvas would like them to be.
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(Kalyvas, 2005, p. 227). Constituent power as such exists at the bottom of the political body, as an

underlying source of legitimacy supporting the “civil and legal edifice”.

Schmitt’s exception is another central idea in Kalyvas’ sovereign definition of constituent
power. Rather than being permanent as Negri’s absolute process or embedded in ordinary
institutions as in the case of Arato’s democratic procedures, his constituent power still belongs to
those interim moments when the previous constitution was dismantled and there is nothing yet to
replace it — a moment of “openness and contingency”, in Kalyvas’ terms (2005, p. 228). So, at least
to some extent, constituent power is protected from being captured or manipulated by partial and
partisan interests, majoritarian or not. At the same time, because it resists institutionalization,
constituent power is very sensitive and responsive to all that can potentially “exceed and transgress
the constituted order and its higher authority” (Kalyvas, 2005, p. 230). Kalyvas is especially
empathic that such a responsiveness preserves the dignity contesting activities of social
movements, acts of civil disobedience and even revolutionary upheavals, if it comes to it. It differs
from Arato’s proposition precisely as it doesn’t presuppose the plurality of groups comprising the
people to act only through a multiplicity of state organs, although agreeing that sovereignty as
constituent power can never be embodied by one person or institution (Rubinelli, 2020, p. 6). On
the other hand, it welcomes the extra-institutional exercise of political power as much as Negri but
stressing that constituent power is not “confined outside any stable legal and political form”

(Kalyvas, 2008, p. 298).

Combined, the creative and the exceptional features of Kalyvas’ sovereignty make it
translatable into popular constituent power, given that we follow his alternative history. From this
perspective, it is possible to solve the paradox of constitutionalism with a democratic version of
popular sovereignty, based on principles of participation and inclusion in founding moments. There
is no paradox, to him, when the “explicit” and “lucid” self-institution of a political community
“whereby citizens are jointly called to be the authors of their constitutional identity and to decide
the central rules and higher procedures that will regulate their political and social life” (Kalyvas,
2005, p. 237). In extraordinary moments, the constituent sovereign steps in to directly formulate
the higher and fundamental laws, fulfilling the “old, fundamental democratic principle of self-
government and self-determination” (Kalyvas, 2005, p. 238). A similar idea is reinstated by
Kalyvas in his work dedicated to the politics of extraordinary and its role in the radical democratic
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project. Dedicated to the “originary and transgressive moments of symbolic and legal innovation”,
he insisted practices of self-determination are not exclusive to radical moments of rupture,
challenging a dualistic perspective that opposes normal politics and constitutional breaks. While
insisting that the actions of the constituent power are, indeed, exceptional — challenging and
contesting the constitutional edifice is not the same as reconstructing it — he retains a version of
Arendt’s “revolutionary spirit”, that outlives the foundational moment. This is Kalyvas’ “politics

of the extraordinary”.

Having already rescued his sovereignty as constituent power from the shadows of a lost
history of sovereignty as command, and insisting on its democratic credentials, Kalyvas moves on
to interpret constitutional politics as the politics of extraordinary, which he defines as “the
democratic excess of constitutionalism” (2008, p. 297) and describes as the non-technical and non-
institutional way in which every constitution proposes a relationship with those under its norms.
Because it overflows the reality of instituted politics, it also expands our look beyond normal
politics to what is happening along the edges of the constitutional order. That is, it considers that
forms of “diverse, direct, physical, and conflictual forms of political participation” (Kalyvas, 2008,
p. 297) that engage with and challenge to transform existing institutions are as important as the
political institutions themselves, and the means of limited political participation they entail'®. The
extraordinary is not “totally consumed by’ nor “everlastingly confined outside” the constitutional
edifice. To a certain degree, the extraordinary Kalyvas envisions takes political participation out of
the representative system’s dynamics, facing a problem that participationist theorists only
bypassed. His suggestion is not that forms of direct democracy can compensate for the inevitable
distance between representatives and represented — this would “sacrifice the distinction between
higher and ordinary law” — but that direct and extra institutional forms of political action can

address legitimacy deficits in times of normal politics.

115 Debating Kalyvas’ redefinition of popular sovereignty as constituent power, Rubinelli points to the fact that it is
very likely that his historical genealogy of the concept is faulty for “cherry-picking” “all the occurrences in which
direct democracy has been theorized”, regardless of it being related to the language of constituent power. But Kalyvas
is not the only one, and she generalizes the criticism suggesting that “when contemporary theorists build genealogies
for constituent power, they tend to overlook the selectivity of their histories” (2020, p. 14). The partial reconstruction
of the concept’s history is, indeed, problematic if one’s goal is to demonstrate the correct interpretation of the idea,
although not unusual. And it is possibly the case that Negri, Arato, Kalyvas and Urbinati all have their share of guilt
of doing so, at least to some extent. But once my goal is to present and contrast their ideas as part of the contemporary
debate, not to assess the historical validly of their arguments — nor the rhetorical weight of their historical approach —
it seems reasonable to leave aside, for now, such a strand of criticism.
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Instead of two, democracy now has three dimensions: the constituent moment, the politics
or normal lawmaking that consolidates and reproduces the self-organized demos, and the
spontaneous and unpredictable moments of action happening at the fringes of constituted politics
(Kalyvas, 2008, p. 12). The extraordinary cuts across them all, finding especially fertile grounds in
the first and the last dimensions. In fact, the difference between the two is one of quality, not degree.
During ordinary times, the political action in informal and self-organized spaces, unmediated by
the representative system, transgresses the limits of legality to expand the boundaries of the
constitution and the scope of political freedom. Their creative capacity exists in a tense dialogue
with the existing democracy, operating along the lines of its limits. In rare occasions, however,
these self-constituted networks of discourses, individuals and movements find ways to articulate a
far-reaching demand to transform the founding principles and norms of collective life. Alliances
are then built to encompass the plurality of citizens otherwise disconnected with the goal to
“propose a new political order”. When that happens, they become “the new popular, constituent
subject” and “shift from being next to the instituted order to being outside it” (Kalyvas, 2008, p.
299).

Kalyvas choice to democratize sovereignty instead of just avoiding it as part of his
definition of popular constituent power counters an understanding that democracy and
constitutionalism exist in “two agonistic poles” — of constant mobilization and permanent
participation against depoliticized institutionalization in the form of elections or majority rule.
Because extraordinary politics is always a possibility, most of the time the ordinary political
engagement within representative institutions overlaps with the extra-legal and spontaneous
actions of the self-organized people. But in moments of greater radicalization, the extraordinary
enables the appearance of the popular constituent subject, who then have the chance to “target the
existing symbolic and juridical structures of instituted power [...] to take a new fundamental
decision concerning the form of its political existence” (Kalyvas, 2008, p. 299). In hindsight, one
can understand the reasons why he keeps sovereignty as part of his conception of a popular
constituent power — to prevent it for being collapsed into constituent power, to highlight its
legislative work (as opposed to command), and possibly to indicate a brief and unstable moment
of unification through extra-legal collective mobilization. Nevertheless, it seems his idea of
“extraordinary politics” does better in retaining what he needs without the absolute and arbitrary

costs associated to sovereignty.
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4.3.  Popular power, extraordinary work

Neil Walker has described sovereignty as the “boomerang of modern Western legal and
political thought”, for the efforts to discard it immediately trigger countermoves to bring it back to
the discussion (2020, p. 371), and | would say this is indeed valid also in reference to popular
sovereignty when in the realm of democratic thinking. In fact, | tend to agree with Rubinelli when
she states, in response to Walker that, “What makes the finality, comprehensiveness, supremacy,
unity, and constitutional self-creation of the state — or, in other words, sovereignty — so attractive
is the fact that they are perceived as legitimate only as long as they derive from the will of the
people” (2021, p. 30)1%, In short, sovereignty seems to be most important for democracy when
conceived as popular sovereignty. At the same time, chapter 1 made it clear that if popular
constituent power is inevitably embedded at the very meaning of popular sovereignty, democracy
is not. This same reasoning reappears in chapter 2, when | argued that the main strands of post-war
democratic theory evaded the topic of democratic foundations by focusing on ordinary politics and
institutionalized forms of political participation. In light of this, we can see that when constituent
power came to be first equated as popular sovereignty — prior to the great revolutions of the 18™
century — democracy was out of the picture. Centuries later, when democracy already part of our
political lives and cherished as an ideal, popular sovereignty was detached from its constituent

feature and referred, most of the time, to the limited and representative forms of popular power.

As obvious as it may sound to our contemporary ears, the connection between popular
sovereignty, constituent power and democracy is not trivial. Moreover, we have learned that to
authors like Antonio Negri and Andrew Arato it is not even desirable to define popular constituent
power in terms of popular sovereignty in a democratic context. It is also evident that Kalyvas, who
is willing to restore the democratic aptness of popular sovereignty by emphasizing its constituent
feature, had to go a long way — precisely, to the 14" century — to retrieve a less absolute and
arbitrary definition of the idea. If anything, one can’t deny it takes a lot of work to either defend or

dismiss popular sovereignty when speaking of democracy. This is so, at the first place, as

116 For Neil Walker’s attempt to “rescue sovereignty concept from the conflicted center of irresoluble debates about
the resilience and value of the state form”, see “The Sovereignty Surplus” (International Journal of Constitutional Law,
2020). For Lucia Rubinelli’s response in the same Journal, see “Democracy and Sovereignty: Afterword to the
Foreword of Neil Walker” (2021).
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democracy and popular sovereignty overlap over yet another rather vague and disputed idea — “the
people”, who came to be the only legitimate holder of constituent power It shouldn’t come as a
surprise, then, that Negri, Arato and Kalyvas all had to make sense of exactly is the people — that
is, the constituent subject — in order to defend their own ideas about democratic foundations. Be it
the multitude, the civil society, or “popular movements and their allies”, they all refrain from
strongly unified versions of the sovereign, particularly when they are coupled with single-sided

exercise of arbitrary power.

Because constituent power is, in every theory presented here, the best concept to apprehend
the people’s power to institute and transform the constitution in place, it has been crucial to
determine in which ways it is different from constituted and institutionalized political power. In
fact, one of the reasons for choosing Negri, Arato, and Kalyvas as representative of a much wider
body of literature has to do with the different ways in which they formulate this distinction. Negri’s
constituent power as an absolute process strikes as the most combative of all. It is an expression of
“pure strength” hostile to any form of institutionalization, and in line with his understanding of
democracy as an absolute and unlimited government. It is “the revolution itself” (Rubinelli, 2020,
p. 10), in permanent tension with liberal constitutionalism and incompatible with political
representation. Constituent power, thus, is the opposite of any institutionalized power. As a result,
however, normal politics and constituted power are always attempts to silence and obstruct the
multitude in action. Arato, on his turn, suggests a post-sovereign constituent power that is primarily
distinguished from constituent power for its task: higher lawmaking. It is not opposed to constituted
power as such, as it shares its mode of action but for a different purpose — the same civil society
that campaigns during elections have the chance to participate in constitution-making through
political institutions designed for that matter. Ordinary politics is clearly distinguished from
constitutional moments, therefore, by the kind of topic being debated — part of normal legislation
or higher lawmaking — and by the institutions through which conflict is channeled. To Kalyvas,
finally, the difference is between ordinary politics, constitutional moments, and extra-legal political
activities. While the first is easily defined as “monopolized by political elites and bureaucrats, as
organized by formal procedures” (Kalyvas, 2008, p. 295), intensity is what separates constituent

politics from spontaneous political action and organization.

110



At the end of such a long history, it doesn’t seem we can reach a definitive answer as to
whether constituent power should be defined as sovereignty or not — and | am not entirely sure this
is even necessary for the type of enquiry taken upon in this dissertation. It has been most important,
in this chapter, to explore the reasons why one has chosen to interpret the concept in relation to
their own expectations about popular power. Particularly, it is rather surprising that they all derive
democratic consequences from both the rejection or embracement of popular sovereignty, as a
central part of their own attempt to find the correct or best definition of popular constituent power.
It is also worth noticing how sovereignty, when it resisted in Kalyvas’ definition, had to be
separated from one of its most widespread meanings: arbitrary command. This speaks to at least
one underlying agreement among all three: popular constituent power, to be democratic, must entail
collective practices of self-determination through participation in constituent moments, and this is
could very well work as a normative criterion according to which it may be possible to assess
contemporary attempts of radical and constitutional change. The fact that there is no agreement
about what exactly participation in constitution-making entails becomes the next — incredibly
important — problem to be addressed. Unfortunately, however, | see no final or general solution on
sight for the dispute about the symbolic meaning and concrete forms of exercising popular power.
And maybe for the good.
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CONCLUSION: IN THE EYES OF THE BEHOLDER

At least since 2013, Brazilian academics have been facing a real challenge: how to make
sense of popular demonstrations that gained relevance for their size, at first, but also for the
plurality of claims and the heterogeneity of social actors engaged. Among the handful of
explanations coming up right after the events, but with a solid past life in democratic theory, there
was the “crisis of representation” and a sense of disillusionment about the political institutions and
they capacity to address the population’s real needs — or not so much their capacity, at times, but
the politicians’ interest to do so regardless of any personal gain. Described as such, this could well
be referring to a the Occupy square in the United States, or any Indignados manifestation in Spain
— these are global challenges of democracy, that reveal and old problem in need of new answers:
what are the limits for the public expressions of the people? Is there anything to be done about

illegal and extralegal manifestations?

This is, on the one hand, an empirical and challenge. It is crucial to identify the social
movements and political actors taking the streets from North to South, East to West, examining
their mobilization strategies, their demands, their allies, and adversaries. At the same time, a closer
look to what has been happening to political institutions threatened by authoritarian elites and
autocratic leaders reveals a lot about the health and the weaknesses of constitutional democracies
across the globe. 1 am confident that a better diagnosis of democracy’s current crisis, its causes
and, hopefully, alternatives to overcome it can really benefit from analysis that attempt to unravel
the concrete political disputes and institutional consequences disguised as claims of popular
sovereignty and embodied affirmations of the people’s constituent power. Luckily, there is already
a lot to learn from recent publications about what has been happening in Brazil in the last decades.
Angela Alonso’s (2023) book about the backdrop and outcomes of June 2013 manifestations
describes the different political actors and institutions — from the left and the right — interacting on
the public space and deploying different tactics of activism to achieve redistributive, identity-

oriented, and conservative moral goals!’. And a report about the “paths to autocracy” brings up

117 According to her, “The manifestations were not configured as a unified social movement, but as a cycle of protests,
formed by many movements, from different orientations, with their own (and even opposed) agendas, that went to the
streets all at the same time, in a juxtaposition. June was a mosaic of the different” (Alonso, 2023, p. 12).
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the risks of political actions coming from informal powers to the democratic institutions,
describing, for example, former president Jair Bolsonaro’s antagonizing against “the leftists” by
accusing them of not being “normal people” (Brito et.al, 2023, p. 37). It is not just that “the

enemies” are not “normal”, in cases as such. They are not part of the people at all.

But the challenge is also a conceptual one, in the sense that it focuses above all on the
disputes about the content related to ideas of constituent power, popular sovereignty and
democracy. According to Cassimiro (2021, p. 12), this entails a two-step approach: first, one needs
to trace historical path of these disputes and how they have been changing the meaning of the
concepts and political practices along the way, to then interpret how political concepts can work as
a tool to understand the limits and possibilities of the democratization process*®. In this sense, we
are unavoidably in the realm of theory, that is, looking for the “representations about the
democratization process” that are formulated and contested by each author and political actor
(Cassimiro, 2021, p. 19). And since the expansion and transformation of democracy has been
indeed an underlying concern, the choice to focus on democratic foundations appears as a
productive opening to make sense of politics out of the ordinary. As | have tried to argue throughout
the dissertation, there has been a shift in the meaning of popular constituent power from the 18%
century’s revolutions to our days. The foundational aspect of constituent power has been,
particularly from the 20" century onwards, complemented by the prescription of different levels of

popular participation in constituent matters, particularly in its extra-legal and even illegal forms.

The current centrality of direct popular participation to constituent power’s content makes
it even more pressing to expand our political thinking to better grasp the theoretical and political
meanings of new and unexpected appearances of the people, especially those in clear violation of
the democratic principles of equality and inclusion. In this context, Negri, Arato and Kalyvas
different understandings of popular constituent power offer at least some vocabulary we can use to
identify, analyze, and assess both moments of popular upheavals and constitutional change, as well
as the political actors involved and claiming to represent the people. But these are not the only

possibilities, and in any case they all still fail to provide a consistent reflection about (self-

118 Where | refer to disputes and meanings of political concepts, Cassimiro (2021, p. 9) uses the idea of “representation”
broadly understood as any discursive form about social practices, what they are and what they ought to be. But once
his notion of representation textually refers to “languages, concepts and ideologies”, I see no harm in rephrasing it to
the vocabulary | have been using in this dissertation.
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acclaimed) popular usurpations of democratic power beyond the populist risk of constituent
power’s embodiment. But what we do learn from the centuries-long reconstruction of the concept’s
meaning is that it does not — and will never — refer to a single and specific sociological subject.
Constituent power is in the eyes of the beholder insofar as each of its alleged “best” or “correct”
definitions tells us more about the “beholder” and his theory than give us a clear picture of the

constituent people’s real shape and form.
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